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DYNEGY MIDWEST GENERATION, INC.
(HTEANEPIN POWER STATHON)Y,

Petitioner,
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NOTICE GF FHLING

Divigion of Legal Counsed

Himols Environmental Protection Ageney
1021 North Grand Avenue, LFast

PO Box 19276

Springficld. Hlinois 62794-9270

PLEASE TAKE NOTICE that | have oday [ed with the Office of the Clerk of the
Pollution contrel Board the original and nine copies of'the Appeal of CAAPDP Permit of
Pynepy Midwest Generation, Ine, (Hennepin Power Station) and the Appearances of
Sheldon AL Zabel, Kathleen O Bassi, Stephen J. Bonebrake, Joshua R, More, and Kavita M,
Patel, copies of which are herewith served upon vou.

Kathleen C. Basst '

Dated: November 3, 20G035

Sheldon A, Zabel
Kathleen €. Bassi
Stephen J. Bonebrake
Joshua R. More

Kavita M, Patcl
SCHIFF HARDIN, LLP
6600 Sears Tower

233 South Wacker Drive
Chicago, [linois 60606
312-258-5500

Fax: 312-258-5600




ELECTRONIC FILING, RECEIVED. CLERK'S OFFICE, NOVEMBER 3. 2005
*****PCB 2006_072*****

BEFORE THEILLINGIS PO HUTTON CONTROH. BOARD

DYNEGY MIDWEST GENERATION, INC,
(HENNEPIN POWER STATION),

Petitioner,

v, PCB e
(Permit Appeal - Air)
TLLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

e aar  a  a

Respondent,

APPEARANCE

I hereby file my appearance in this proceeding, on behalf of Dynegy Midwest
Generation. Inc. (Hennepin Power Station .

Dated: November 3. 2005

Sheldon AL Zabel
Kathleen C. Bassi
Stephen I, Bonebrake
Joshua R. More

Kavita M. Patel
SCHIFF HARDIN, LLP
6600 Sears Tower

233 South Wacker Drive
Chicago, [liinois 60606
312-258-5500

Fax: 312-258-5600
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BEFORE THE JELINGIS PO LUTHON CONTROH, BOARD
DYNEGY MIDWEST GENERATION, INC,
(TIENNEPIN POWER STATION),
Petitioner,

PCRH
{Permit Appeal — Air)

v,

ILLINOLIS ENVIRONMENTAL
PROTECTION AGENCY,

Respondent,

APPEARANCE

I rerehy file my appearance in this procceding. on behaif of Dynegy Midwest
Generation, Ine. {(Hennepin Power Station).
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Kuathieen €. Bassi
Dated: November 3, 2003

Sheldon AL Zabel
Kathleen €, Bassi
stephen J. Bonebrake
Joshua R, More

Kavita M. Palel
SCHIFF HARDIN, 1LLLP
6600 Sears Tower

233 South Wacker Drive
Chicago, [hneis 60606
312-258-5500

Fax: 312-238%-5600
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BEFORE THIILLINOIN POLEUTION CONTROL BOARD

DYNEGY MIDWEST GENERATION, [NC. )
(HENNEPIN POWER STATION), )
)
Petitioner, )
]
v, ) Py
) (Permit Appeal — Air)
ILLINOIS ENVIRONDMENTAL )
PROTECTION AGENCY, }
)
Respondent, }
APPEARANCL.

Ihereby file my appearance in this proceeding. on behalf of Dynegy Midwest
Generation, Inc. (Hennepin Power Station).

Sicphen 1. Bonebrake

Dated: l November 3, 2005

Sheldon A. Zabel
Kathleen C. Bassi
Stephen J. Bonebrake
Joshua . More

Kavita M. Patel
SCHIFF HARDIN, LLLP
6600 Sears Tower

233 South Wacker Drive
Chicago, Iilinois 60606
312-258-5500

Fax: 312-258-5600
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BEFORE THE ILEINOES PPCH L UTION CONTROL BOARD

DYNEGY MIDWEST GENERATION, INC,
(HENNEPIN POWER STATION),

Petitioner,

(Permit Appeal - .r\ir_i‘
TLLINOIS EXVIRONMENTAL

)
}
)
)
)
V. ) PCB o
)
)
PROTLECTION AGENCY, )

)

)

Respandent.

APPEARANCE

I herebwy tile my appearance in this proceeding. on behall of Dynegy Midwest
Generaiion, Ine, (Hennepin Power Station),

.IV()S]l]L‘I:l-R. More

Dated: November 3, 2065

Sheldon A, Zubel
Kathleen C. Bassi
Stephen J. Bonebrake
Joshua R, More

Kavita M. Patel
SCHIFEF HARDIN, LLP
6600 Sears Tower

233 South Wacker Prive
Chicago, lllinois 60606
312-258-5500

Fax: 312-238-5600
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BEFORE THE TLLINGIS POLLUTION CONTROL BOARD
IYNEGY MIDWEST GENERATION, INC.

(HENNEPIN POWER STATION), |

Petitioner,

(kl’crm?t_;”\k[_;]_mal — Air)
HLLINOIS ENVIRONMENTAL

)
}
)
)
: )
v, ) PCB N
)
)
PROTECTION AGENCY, )

}

)

Respondent.

APPEARANCE

I hereby file my appearance in this proceeding. on behalt of Dynegy Midwest
Generation, Ine. (Hennepin Power Station).

- —+
‘_7,§-LLA&“J¢£\H5;‘??:~' o
Kavita M, Patel

Drated: November 3, 2005

Sheldon A. 7Zabeti
Kathicen C. Bassi
Stephen J. Bonebrake
Jashua R. More

Kavita M. Patel
SCHIFF HARDIN, LLP
6600 Sears Tower

233 South Wacker Drive
Chicago, lllinots 60606
312-258-5500

Fux: 312-258-5600
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BEFORTTHE HLEANOLS POLLUTTION CONTROL BOARD

DYNEGY MIDWEST GENERATION, INC.

(HENNEPIN POWER STATION),

Petitioner,

ILLINOIS ENVIRONMENTAL
PROTECTION AGENCY,

Respondent,

)

)

)

}

)

) res
) {(Permit Appeal — Air)
)

}

)

)

CERTIFICATE OF SERVICE

1. the undersigned. cortily that t have served the attached Appeal of CAAPPE Permit of
Dvnegy Midwest Generation, Ine. (Hennepin Power Station) and Appearances of Shelden
AL Zabel, Kathieen C. Bassi, Stephen 1. Bonebrake, Joshua R More, and Kavita M. Patel,

by electronic delivery upon the following
pPCrson:

Poltution Control Board, Aun: Clerk
James R Thompson Center

190 W, Randoiph

Suite 1i-300

Chicago, Hlinots 6060

r

Kathleen C. Bassi
Dated: November 3, 2005

Sheldon A. Zabel
Kathieen C. Bassi
Stephen J. Bonebrake
Joshua R. More

Kavita M. Patel
SCHIFEF TFTARDIN, 1.1.P
6600 Sears Tower

233 South Wacker Drive
Chicago, [Hinots 60606
312-258-5300

Fax: 312-258-5600

and by clectronic and tirst class mail upon
the following person:

Division of [ egal Counsel

Nlinois Fnvironmental Protection Agency
1021 North Grand Avenue, ast

P Box 19276

Springticld. Hinois 62794-9276
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BEFORE THE ILLINCHS POLLUTION CONTROL BOARD
DYNEGY MIDWEST GENERATHON. INCL }
(HENNEPIN POWER STATION) [
)
Petitioner, )

)

o PCB

} (Permit Appeal - Air)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY. )
)
)

Respondent,

APPEAL O CAAPP PERMI'T

NOW COMES Petitioner, DYNEGY MIDWEST GENERATION. INC. (HENNEPIN
POWLER STATION) ("Petitioner.” or “IIMGT1L pursuant 1o Section 0.2 of the Uhnots
Enviranmental Prodection AcU{ACT Y (1S TLOS 240,25 and 35 NLAM.Code § 105300 ¢r seq.,
and requests o hearing before the Board 1o contest the permit issued to Petitioner on Seplember
202005, ander the Clean A Act Permit Program CCCAAPP or Tiile V7 set forth at Section
39.5 ofthe Act (413 TLOS 5/39.3). Although this appeal conlests many spectlic provistons of the
permit, these specific provisions are so intertwined with the remaining provisions that it would
be unpractical to implement those remaining provisions. Therefore, DMG appeals the pernnt as
a whole. In support of its Petition, Petitioner states as follows:

1. BACKGROUND
{35 L Adm.Code § 105.304(a))

i On November 13, 1990, Congress amended the Clean Air Act {42 U.S.C.
$8 7401-767 gy and incInded in the amendments at Title Vo a requirement for a nanonal
operating permii programy. The Title Voprogrism was 10 be implemented by states with

approved programs. Tlhnois” Title Vo program, the CAAPP, was fully and hinally spproved by
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Pre DS bpvironn o Procecpon Scoies O 5USEPAT on Diecerabner 02000 ton Feu Koy,

T2ad00, Fhe Thinors Eoovireniesisd Protection Ageney C"Ageney”) Rus had the authority wo
st CAAPE perins since i least Mareh 7. 1995 when the state was granted interim
approval of s CAAPP 00 Fea Regs £ 247500 THhneis” Tale AV oprowranis set forth ar Seetion
MRS of the Ach 33 HEAd Code 207 .Suhpart T, oand 35 BEAdm.Code Farr 270
2. The Hennepin Poseer Station CHennepin™ o the "Staton™)c Ageney 1D No,
PESOTOANA  an clecinn venerating staton ow ped ad operated by DML The Hennepin
ecncal gonerating ands CTEGUS T oweni onding between TO35 i 19590 The Station 1s
focuted at RIRC#L Bow Z00NA Terepin illinots 013270 DMG empiovs approsanndely 3
peeple at the Hennepin Pewer Station,

3, DN operates two coal-fired boilers wt Tlennepin that have the capability 1o
fire at varous modes that wclude the combinasion of coal and/or natural as their prineipal
fuels, by addition. the botlers fire nataral gas as anxiliary Tuel douring startup and for flame
stubibizaton, Certan alternative Tuels may be utilized as welll DMO ulso operates one natural
pas fired boiler at Henmepm vsed tor hailding heating purposes and to produce steam for
auxiliary support, Henoepin also operates associated eoal handling, coual processing, and ash
handiing cquipment and systems. Finally, there is o 1000-gatlon capacity gasoline tank located
at Hennepin.

4. Hennepin is a major source subject to Title V., The two EGUSs at Hennepin are
subject 1o hoth of {llinois” NOx reduction programs: the *0.25 averaging™ program at 33
HEAdm.Code 217.Subpurts V and the “NOx trading program™ or “NOx SIP call™ at 35
I Adm. Code 217 sabpurt W Hennepin 1s subjeet to the Tfederal Acid Rain Program at Tite

1V of the Clean Air Act and has been issued ¢ Phase 11 Acid Rain Permt,
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= Crrenti NOS eondsetons o Toodtess and 2 are contralled by fose WO
hurners and overbire air emissions of SO from the Boilers | and 2 are contrelled by imiting
the sulfur content ot the fuel nsed for the boters PAM emmssions trom Bollers 1 and 2 are
controlied by an clectrovatic precipitater ©ESPT ) with o e gax conditioning svaietn,
Fugitive PM empssions from vartous coal and wehhandling activines vre controllea through
haghouses. enclomres, covers, and dust suppressants, as necessary and appropriate. Ennssions
ot carbon monoxide CCO™) are Jinged through pood combustion practices in the hoifers,
VOR cinssions from the 2aseline storave tunk are controllad by the use of asubmierged
laading pipe.

f. The Agency received the ortgmal CAAPP pernut application tor the Station in
about September, 1995, and assigned Apphcution Na, 93090052, The CAAPP permit
application was umely submitied and updated. and Petinoner requested and was granted an
apphication shield, purstant 1o Section 39.5(5)h. Petntioner bas paid fees as et torth at
Section 39.5(18) of the Act since 20000 connection with the CAAPP permit for the Station.
The Station™s staie operating permits have continued m [ull force and effect since submittal of
the CAAPP permit applicution, pursuant to Sections 9.1(0) and 39.5(¢4)(b) of the Act.

7. The Agency 1ssued a draft permit for public review on June 17. 2003, The
Agency subsequently held a hearing on the draft permit in August 2003, DMG filed written
comments with the Agency regarding the Hennepin draft pcrmil'.

8. The Agency issued a proposed permit for the Hennepin Station in October

2003. This permit was not technically open for public comment, as it had been sent to USEPA

DMG has sttached the appealed permit wo this Petition, However. the draft and propesed permits and other
documents referred tor hiereim should b included i the administrative record that the Agency will (e, Other
documents referred to in this Petition, such as cases or Beard decisions. are casily sceessible, Tnthe interest of
economny, then MG is not attaching sach documents o tis Petition,

Aa.
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Tt connent s regqurad bec e N e nneni oo o Decemiber 200 the Sooeney sz
draft revised proposed permin and requested comments of Pettoner and other interested
persons. DMG agam commented. The Aseneyiscoed a second dialt revised proposed permat
i Augnst 2005 aod sHowed the Petnoner and cthor mterested persens T days 1o comment,
A the some e the Ageney reiensed s preleninary Responsivenass Summaryo which wis a
dratt o is pesponse o contments. and invited connnent on that document as weill DMG
subimitted combined commenis on this version of the perma Tor Baldwin and torits Tour other
concraiing Satans together as well us onthe prelimoary Responsn eness Summuary, The
Avcney subinted the revised proposcd permeit to BSEPA Tor s 45-diay revien on Augast 15,
20050 The dgeney did not seck Turther coniment on the permit from the Petitoner or other
ivterested persons. and DMG has not submitted any turther comments, based upon the
enderstarding that the Agency bad every mention to wssue the permil at the end of USEPA™S
review period.

Y. The finad permit was. indeed. issued on September 292005, Although some
of Pentioner’s comments have heen wldressed in the various iterations of the permit, it still
contains terms and condinttons that are not acceptable 1o Pettioner, includimg conditions thatl are
contriary to applicable law and conditions that firstappeared. at least in their final detail, in the
August 2005 proposed permit and vpon which Petitioner did not have the opportunity to
comment. [U1s Tor these reasons that Petioner hereby appeals the permit. This permit appeal

is timely submitted within 35 days following issuance of the permit. Petitioner requests that

See USEFRARegion S5 Permits website at < hipfwww epa poviregion S fpermntslonline hin - =
"CAAPP permit Records™ = “Dynegy Midwest Generation Inc.” (or the source located w #1 Chessen Lane.
Alon, for the complete "l of the milestone action dates for this permit.

-
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e Bewrd review the peris remumd o be e Avcnes Caond onder the Necios toocomedt il
reissuc the permit, without further pablic proceeding, as appropriate.

H, FFFECTIVENESS OF PERMIT

1 Pursiant to Section 10-050by of the Hiinots Admianstrative Procedures A
CCAPATL S TLOCS 100065 and the holdwog oy Bore-Werner Corpovs Mewoy 27 NoEC 2D 415
(HAapp Cr 198y C'Bory-Woraer o the CaAaPP permit tasued by the Ageney 1o the Stution
does not become ettective vt alier o rehing byahe Bourd on the pornat appead and. i the
event of @ remand. until the Agency has iesued the permit consastent with the Board s order,
Section 10-65(h) provides that “when o licensee has made tmely and safficient application for
the renewal of a license ora new heense with reference to any activity of o continuing nature,
the existing license shall continue in full foree and effect until the final agencey decision on the
application has been mude nntess wfater date is fixed by order of o reviewing cowrt.™ 3 1LCS
100/30-65(1y, The Borg-Warmier court found that with respect 1o an appealed cuvironmental
permit. the “final agency decision™ is the final decision by the Board in an appeal, not the
issuance of the permit by the Avency. Borg-Warner, 427 N 2d 415 a0 4220 see also IBP,
Ine, v, 1L Environmental Protection Azenev, 1989 WL 137356 (11, Pollution Contral Bd,
1989): Electric Energy, Ine. v. Il Polliion Control Bd., 1985 WL 21205 (11l Poliution
Control Bd. 1985). Thereflore, pursuant 1o the APA as interpreted by Borg-Warner, the entire
permit is not yet effective and the existing peymits for the facility continue n effect.

11. The Act provides at Sections 39.5(4)(bh) and 9.1(f) that the state operaiing
permit continues in effect until issuance of the CAAPP permit. Under Borg-Warer, the
CAAPP permit does not become effective until the Board issues 1ts order on this appeal and the

Ageney has reissucd the permit. Therefore. DMG currently has the necessary pernusts (o
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apetiee e St e e altemar e Toevebd o gt i b oo oey the sonpe o8
the effectiveness of the perinit wider the APAL DMG requests thut the Board exercise 1ls
discretonary autherity ar 35 BEAdm Code § 103304000 and stay the entire permit. Such a stas
Is necessary e proteel DO s ight o appeal und o avond the inposttion of cenditions that
contradict or are comniative of the comdinions i the pre-esistng permiis hefore its able o
excreise that right wo appeal. Further, complicies wid the nivriwd of new monitoring,
inspection, recendiecping. wnd reporting conditions that we in the CAAPP permit will be
extremely costins o compoy withcondinens that are mappropriate, as DMG alleges below,
woudtd cause reparable harm o DMG meloding the baposition ol these unnecessary costs and
the adverse eitect on DNMO S right to adequate revicew on appeal. DMG has no adequate
remedy at Jaw ether than s appeal to the Board, DMG s Likely to sueeeed on the merits of
its appeal. as the Aveney hus cluded cendimons that do pot retlect applicable requiremens.”
as detined by Title Vond has exceeded its wuthority to impose peonit condittons and hus
nuposed permit conditions thai are arbuitary and capricious. See Lone Siar Industries. fne. v
FEPAPCB O3 94 tanuary V. 20030 Niclsen & Brainhrdge, LLL.Cov HEPAPCB 03-98
(February 6. 200035 Seing-Gobon Contuiners, fne, v 11PA PCB 04247 (November 6, 2003 )
Champion Laboratories, Ineo v HEPA POR GA-63 (January 8, 2004) Noveon, Inco v TEPA,
PCB 04-102 (Junaary 22, 20040 Faindd Petrolewn Additives, fneov TEPA, PCB 04-113
(February 5, 2000 Qusis fndustries, Ineo v IEPACPCB 04-110 (May 6, 2004). Morcover, the
Board has stayed the entivety of all the CAAPP permits that have been appealed. Additionaily
see Brideestione/Firestone Off Road Tire Company v, {EPA, PCB 02-31 (November 1. 2001);

Midwest Generarlon, LLC - Colling Generating Siction v TEPACPCR 04-108 (January 22,
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b Board of Trisices o Do (i Dnvceadie TP PO DD T T ehrian B
20040, The Board should continue 1o follaw this precedent,

12, Froallye a targe number of conditions inctuded i this CAAPE permit are
appueated heres To allow sorme conditions of the CAAPP penmit o be etfective while
ey alent conditions i (he okl stte operating permits remian elfective under Section 1
o3 ol the Hlinos APA would create an adnmsyative envitonnent that would e o say the
leastovery confusig, Moreovor, the Ageney™s failure wo provide o statement of hasis,
discussed betow, renders the cotire pernit Jdefective, Therefore IAVG requests that the Board
sty the entire permit for these reasons,

13, In sum, pursuant Lo Seetion 1U-05(h) of the APA and Boryg-Warner the
entirety of the CAAPP permit does non become effective until the complenion of the
administrative process. which occurs when thie Board has issued its Tinal ruling on the appeal
and the Agency has acted on any remand. (For the sake of simphicny, hereafter the effect of
the APA will be referred o as a "stay™) I the adternative. DMG requests that the Board,
consistent with its grants of stay in other CAAPP permit appeals, because of the pervasiveness
of the conditions appealed throughout the pernit. to protect DMGTs right to appeal and in the
interesis of adnimistrative efficieney, stay the effectiveness of the entire permit pursuant to its
discretionary authority at 35 [L.Adm.Code § 103.304(b). In addition, such a stay will
minimize the risk of unnecessary litigation concerning the question of a stay and expedite
resolution of the under]ying substantive issues. The state operating permits currently in ctiect
will continue in effect throughout the pendency of the appeal and remand. Therefore, the
Station will remain subject 1o the terms and conditions of those permits. As the CAAPP permit

cannet impose new substantive conditions upon a permittee (see discussion below). emissions
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Dol ems are oo Crcth periss e cnvionsont sl net e harmed by aostov of

the CANPP pern,

ITL ISSUES ON APPEAL

P AR v Clode S5 T03.30dtan 2042, and vd )

i Aspechrars pnter the CAAPE penmbs towed o the Flenmepin Power
Statieon and 20 o8 the cther coad fered poswer plicats methe stute o the same duate are very similar
i content The sine g aee s appears 1 vitnade sl of e peries s though there are subiie
variations to sore conditons tooretleet the elements o anigneness stial exists at the various
stations. Por example, ot al stations hisve the same tvoes of emisaons units, Some anits in
the stite are subpect to New Sonree Performance Standards (ONSPST perhaps New Source
Roview {"NSR™or Preventon of Stenifieant Deteriortion ¢ PSD™0 or ather state or federal
programs, wlile othicrs we not Applicable requirements may differ hecause of geographic
focation. A< g ress i the spoeals of these permits Died wish the Board will be repetitions with
clements of uniqueness reflectng the various stations” circimstances. Further. the issues on
appeal spanthe camun of simple typographical crrors to extremely complex questions of law,
Peutioner’s preschtiation i this appeal is by issue per unit type, identifyving the permit
conditions giving yise 10 the appeal und the conditions reluted 10 them that would be affected.
should the Board grint Petitsoner™s appeal. Petitioner appeals ail conditions related 1o the
conditions giving rise 1o 1he appeal, however, whether or not such related conditions are
expressly dentified below.

15, The Act does not require a permittec 1o have participated in the public
process: the perniitee merely needs to object w o terim or condition in a permit in order te have
standing w appeal the permit issued to him, See Scction 40.2¢a) ol the Act (the applicant may

appeal while others need 10 have participated i the public process), However, DMG. as will

8-
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beeviderevd by the adimbstatice veee oot oy parieipaied wo the extent siiow ed by
the Ageney i the development of this permin In some mstances, as discussed n further detad
helow, the Agency did not provide DMG wath o viahle opportunity 1o conunment, feaving DMG
with uppeal as s only alternative as a means ol recnfying mappropriate condinens. These
issues are properhy hetore he Bourd i this proceding,

16, Seetion ASTd ol the Aot erants the Aveney Timited authority 1o
“auplILT Gaplling s the melusion inthe permis of periodic monitonng require Ments,
where the underlying applicabie requoeinent dees not include them, Section 397 7 icdion)
tutthluliy reflects 40 CFR § 7060000000 B 5 the subject of Nogation i Apypaaicchion Pover
Copypruoy v, EPAC208 FAG 1013 (D.CL Cir, 20005 The court in Appalachian Power found that
state wuthortics are precluded from including provisions in permits requiring more frequent
n1m1i1m'ini_f2 than is requived i the underlving applicable requirement unless the applicable
requireinent contained no periodic testing or menitoring. specified no {requency for the testing
or monitoring, or requived only a one-time west. Appalachian Pawer at 1028,

v

17. The Appalachian Power court also noted that “Title V does not impose
substantive new requircments” and that test methaods and the frequency at which they are
required “arc surely ‘substantive” requirements: they impose duties and obligations on those
who are regulated.” Appalachian Power at 1026-27. (Quotation marks and citations in
original omitted.) Thus, where the permitting authority, here the Agency. becomes over-
enthusiastic in its gapfilling, it is imposing new substantive requirements contrary to Title V.

18. The Agency, indeed. has engaged in gapfilling, as some of the Board’s

underiving regulations do not provide specifically for periodic monitoring, C.f.. 35

Nale that testing may be o tvpe of monitoring. See Section 30.5070d00 of the Act
g ¥ ¥i ¢

'R
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gaplithng 1 some nstances, as discussed i detat! below. These actions are arbitrary and
capricious and are an untows tal assuniptien of repalatory authority not granted by Section 393
of the Act, NMoreover, conmary o Appalacivien Powerthey, by shewr oature, anawfully
constitute the nnposition of new sanstantive reguirerncnts, Where Petitioner identifies
munpropriate guplilhieg os the Dasis for s objection o a terny or condition of the permit.
Pentioner reguests thar the Board assame tins preccding discussion of papithing as part of that
Jdiscrission ol e specilic e o conditon,

o, i number of msianees specifically identitiod and discussed below, the
Ageney has fmled to provide requared ciiations to the upplicabic requirenient, “Apphicable
requirements” are those suhstantive requirements that have heen promuleated or approved by
USEPA pursuant o the Clean A Act which directly inpose reguirements upen a souree.
including those requirenmenis set forth e statute or regulations that are part of the Hhinois
S Secnon 38501 General procedurat-type requirements or authorizalions are net
sthstantive “appiicable requirements”™ and are not sufficient basis for a substantive term or
condition n the permit.

20, The Ageney has cited generally 1o Sections 39.53(7)(a). (), (¢) and (f) of the
Act or to Section 4(b) of the Act, but 1t has not ¢ited to the substantive applicable requirement
that serves as the basis for the contested condition in the pernut. Only applicable reguirements
may be included in the permit.” and the Agency is required by Title V to identify its basis for
mciusion of & permit condition (Secuion 39.5(7nm)).  If the Agency cannot cite to the

applicable requirement and ihe condition is nol proper gapfilling, the condition cannet be

ity chiscussion of gaptilling. the Appatachian Power court notes that “Tide Vo does nol inpose substantive new
reguirernents.” 208 F3d ar 1020, (Imerisal guotation marks and ¢iations omitted).

-10-
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mctuded ovthe persn Tie Agoney s conlesad goreemi datas and mbormation-gotberig
awthority with “upplicable requitements.” Thev are not the same. Section by ot the At
cannot be converted o an appheable requirement merely because the Azeney inchades it as
the basis for a condivron, Failure to cue the apnhicable requirement s groumds for the Bedid 1o
remand the term ar condition te the Avency.,

21 Moreover, the Agency™s wssertion i the Responsiveness Summuary that s
general statutory authorn serves as s authority o mchide condinions nevessary to
“accomplish the purposes of the At misstates what s sctuad v in the Act, Responsivencess
Surimary, po 137 vee Section 35700 Secton 39567 da sevs that the pornal is to contain
conditions necessary o assare compliance with all appheabte requirements.” (Lmphasis
added.) Torthe Agencey o assume broader authority than that aranted by the Act is unlawful
and arbitrary and capricious,

22. Another general defiviency of the CAAPP permatiing process i Hlinots is the
Ageney’s refusal 1o develop and issne @ Formal siatement of basis for the penmit’s condimons.
This statement of basis is o explain the permitting authority’s rationale for the terms and
conditions of the permit. It is 1o explain why the Agency made the deciston it did, and 1115 to
provide the permittee the opportunity o challenge the Agency’s rationale during the permit
development process or comment period. Title V requires the permitting authority to provide
such a stalement of basis. (Section 39.5(7¥n) of the Act.) The Agency’s after-the-fact
conglomeration of the very short project summary produced at public nouce, the permit, and
the Responsiveness Summary arc just not suflicient. When the permittee and the public are
questioning rubionale in comments. 1t is evident that the Agency’s view of a statement of basis

is not sufficient, Further. the Responsiveness Summary 1s prepared after the fact; it s not

17-
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proscdcd e penee Jesclor ek TEeretores ol serve as e staterest et oasss Thee
Fack of o viaghle staiement of basis, denyving the permmitiee nonee of the Agency’s dectsion-
making ranenae sd the eppornemn o comment thereon, makes the entire permit defective
and i and ol sel o basis forappeal and remand of the permit and stav of the entire permit.

A, Issuance and Fffeclive Dates
Cover Paged

3 The Accney ssued the CAATE pevtmit that i e subieet of thes appead (0
DA o Septemaber 200 2005 st about 717 pans The Ageney notificd DMG that e penmn
ad heen issued throveh emils senn o NG, The cmail idicated than the permits were
avarlable o USEPA s websie o wnere Hhnols™ perntis are housed. Hesvever, thal was not the
case. DMG was not able o focare the permits on the website that evening.

24, Uhe issnamee date of the permit becomes important because that is also the
date that stants the clock tor filing an sppeal and the date. unless the permit is appealed. by
whitch cortam documents inust be subminted te the Agency. USEPA s websare wdentilies that
date as September 20, 2005, 10 1hat dade s also the effective date, many addinenal deadhines
would be inggered. including the expiranion date as well as the date by which cenain
documents must be subantted to the Agency. More critical, however., is the fact that once the
permit becomes effective. DMG would become obligated to comply with it (subject 1o the stay
of the permt as discussed hereln). vegardless of whether it had necessary recordkecping
systems n place, the necessary additional control equipment in place, and so forth. [t took the
Agency over lwo years 10 issue the fimal permit. Over that course of time, the Agency issued
numerons versions of the perniit. and it has changed considerably. Therelore. it would be
unrcasonable 1o expect MG 1o have anoicipated the fual permm to the degree necessary for it

1o have been in compliance by September 29, 2003,
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DUITEE OTE e s el ol feral T o heenes

25 Moereaver, pabiiation ol the
in flineis. The Petitioner cannet be deemed to “have™ the permit untid the original. signed
version of the permit has been delivered. Nenher Hlinois™ ruics nor the Act have been
amended o rellect electronio debivery of p{.‘l'n'lil.\:. especially by reference to a third party s
website, Theretore unul the puriit s officially delivered 1o a pemnitee. it should not be
decmed effecuve,

26, Prior o the advent of pervisive use of computers wd relianee on the internet
jor conumunication. the Agenoy sont permiis o sources through the ULS. Postal Service, just e
s CAAPP permit was delivered on October 3, 20050 Nenhier the Act nor the regulations
specily when pernuts shoulo become effective. Prior to the advent of Title V, however,
sourees were ot subject to sach numerous and detatled permiit conditions, nor were they
exposed to enforcement from somany sides. Under Title V,onot only the Agency through the
Atorney General. but also USEPA and the general publbic can bring enforcement suits for
violation of the least matter in the permit. If the ssuance daie is the effective date, there s
patential for tremendous adverse consequences 1o the permitee with extreniely inequitable
elfect.

27, If the elfective dute was Sepieriber 29, 2003, that would also create an
obligation 1o perform quarterly monitoring and to submit quarterly reporis, {c.f. Condition
7.1.10-2(a)), for the third quarter of 2005. The third quarter reporting requirements would
cover less than 30 hours of operation. A requirement to perform quarterly monitoring,
recordkeeping, and reporting for a quarter that consists of less than 30 hours of operation,

assuming the permitiee would even have compliance systems in place so quickly after issuance
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of e perrnits ool Boaesone and woisd mer o0nenn Gie CInaTanincnl n any inanner.
Therelore, the reguareent is arbirary and capricions.

28, Afow ol sndmore equitable approach. would be for the Ageney todeluy the
effecrive date of a final permt after remand and ressiancee for a penod of time reasonabiy
sutficient to allow sources o mplement any few complianoe svsiens necessary becase of the
terms of the permit A Ue vers Least the Agency shoeaid delay the pernnt eflective date until
the e allowed b Jaw o the sowree te appead the pernut has eapived.

ou, Consasient witds the APAChe effective date of the persmt, contested herein, is
stuved. und BMG requests thay the Board onder the Avency 1o estubhishian effective date some
period of tme alter the permittee has received the permit folfowing remand and reissuance of
the permit. to allow the permittee suffoent tme (o implement the systems necessary o comply
with all requirements 1 this very complex permit

B. (Onverall Source Conditions
(Section 5)

(i) The Permit Improperly Incorporates Consent Decree Requirements
30. On May 27,2005, the United States Distriet Court for the Southem District of

Niiness entered a Consent Decree b the matter of the United States of America, ct al. v,

Dvneoy Midwest Generation. et al.. Cuse No, 99-833-MIR (the “Conscend Decree™). The

CAAPP Permit refers o the Consent Decree as Attachment 7. Under Paragraph 158 of the
Consent Decree. DMG is required within 180 days alter entry of the Consent Decree (by
November 23, 2003) to amend any applicable Tite V Permit Application, or to appiy for
amendments of its Title V permuts, to include a schedule for all “Unit-specific performance,
operational. maintenance, and controb technolopy requirerments established by [the] Consent

Decree. .7 In Condition 5.4(a). the Agency purpaorts (o incorporate such a schedule for the
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Hennepin Station Birougl " xuachment »oa! by pernnl” As poted s Codinien 330a). sueh
ane CAchiment 67 s referred to nothe permit as the “Schedule.” Condition S4cay of the
penteit requires that NG comply with the Srequirements”™ of the Schedule. Further, under
Scetion 137 of the Consent Deoree. “any worm on it established by o ander this Consent
Deeree shall be enforceabie under this Consent Decree regardless of whicther sueh tenm has or
wil hecomse o part of 2 Vide Vopermir

A1 Altheueh compliomee witk: the reguirements set Tovth in tie Schedule ig
already required by Conditton 34t and the Consent Deceree also remaans envoreeable by its
rns. tnany atice sectons of the peront alse pueport o reguire comphianee sith various

redquireinents set forth on the Schedule, Seec g Conditions 54w 5735747 13000,

-

A0 T30, T A0 7oA TOLA- 10 70E6-200y 7L T, UL 7 aiiD,
TAT@e T T 0By, L&) and 7.1.9-2(h)(iv). The references to, and the
characterizatdons and parported incorporation of Schedule or Consent Decree reguirements in
muoltiple conditions results in duplicative and polentially inconvistent obligations. unauthorized
requirements, confusion and ambiguity, Tor instance, as noted in more detail elsewhere in this
Petition, Condition 7.1.12(0)(i1) of this permit purpornts to implement particalate matter CEMS
provisions of the Consent Decree but. in reality, would if sustained. creafe an entirely new and
unauthorized obligation. This defect in Condition 7.1.12(b)(i1), and similar defects in some
other conditions that address oy refer (o the Consent Decree, are separately addressed later in
this petition. Those specific challenges Wustrate the many problems caused by including
specific conditions that refer 1o or otherwise attempt to incorporate obligations or provisions
from the Schedute or Consent Decree, and highbight. in particufar. shy those conditions should

be deleted from the permil. Making specific challenges to some conditions is. however, not
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rvnded ooy s v o Dortes et bl Do i e eleots aind s 0 oo he

construed as o winver of the regaest i this section of the pention to delete all conditions that
refer (o the Schedule or Consent Decrees with the exeeption of Condiion 5. 4(u).
T

3z Criven he lopcaze of the Consent Precree crd nature ot its requivements,

DMG does not object o Conanion Faca Techusion of additionad conditions i the permt,

Bowever, including Condivons > b vinclud v adl ol s salbspartsy, =273 tinclading all ol iy

subparts), 2740 7o scnon oo hocin, Tl sy oL g Tl e, 706 Fanctuding ofi

ol s subparis), 706 20y chdine wdl ol their sebparns . 700 Foacn, 700 TG0, 7.1 7ra .
T By 7o steand b 2oibacs Y hat purport o noplemient or adopt requirenients
trom of otherwise characteriye or reter to the Consent Lecres or Schedulde, and conditions U

reference or relate to such conditions Is arbitrary and capricious and unauthorized by lew cthe

“Additeonal Consent Decree Conditions™ ).

Lk
it

For these reasons. Addimonal Consent Decree Condnions. all contested herein,
arc stayved in this provecding consistent with the APA, and DM requests that the Board order
the Agency to delete these conditions and all references to these conditions ftom the permit.
This stay will have no effect on the enforceability of the Consent Dieeree under its own terms,

(ii) The Permit Incorrectly Requires Congpliance with Consent Decree Requirements
that Do Not Acerue within the Term of the Permit.,

34, ‘The permit in various conditions purports to specificalty impose obligations
with respect to matters that are not required under the Consent Decree prior to the stated
expiration date of the permit, September 29 2010, Attempting to impose 1n this pernmit

requirements that do not aceriie until after the termination date of this permit is arbitrary and

capricious and unauwthorized by law, Tor example, Conditions 7.1.6-1¢2). (h) and (¢)(11}B)

,J(’)_
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address e s ton tnitations applicable sates the cxpirspon ol te stated Ovesycar weess of the
CAAPP pernmt.

as For these reasons. condinons il address requirements under the Consent
Decree that arise atter Seprember 249, 20100 incincine Condition 7.1.6-Toad (hrand soning B .
and all condiions tat referenee or relate w Ll:-v\'c condivons, all contested herein, are staved
consistent with the APAL and DMG reguests that the Board order the Agency o delete these
conditions and all references 1o these condimons framothe permit. This stay will have no offed
on the enforceabiliny of the Consent Decree imder s onan terms.

iy The Schedule Misconstrees Some Consent Deeree Requirements and Incorrectly
Requires Compliance with Certain Consent Decree Requirements that Are Not Unit
Specifie.

30, According 1o Condition 3.4(a). the Schedule sets forth “Unit-Speoific
Performance. Operational, Maintenance, and Control Technology Reguirements of the Consent
Decree that Apply to the Baldwin Station .7 and, according to the Agency. the Schedule is
“included n this permit pursuant 1o Paragraph 158 of the Consent Decree .. .7 The Schedule.
however, includes requirements that are not unit-specitic and mischaracterizes certain Consent
Decree requircments.

37 Contrary to Condition 5.4(a) und 1the Consent Decree, Paragraphs 57, 58. 39,
60, 61,62, 73,74, 83, 87,89, 91,92, 94,95, 96, 9899, 119,125, 157, und 183 of the Schedule
imposc obligations on the Station that are not unit-specific. In addition, Paragraphs 91, 92, 64,
95 and 96 of the Schedule attempt 10 impose requircments that arc not currently applicable o a
Hennepin unit and that might not appty in the future. Paragraph 157 also misconstrues the

Consent Decree by purporting to make the Schedule enforceable under the Consent Drecree.

Furthermore, Paragraphs 42 and 44 do net accurately recite the language of the Consent
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Drecrev, crearany o aed peesan o ldiinonal e Iconsietent onaestons. Scvondingly.
these Parugraphs of the Schedule are arbirasy and capricious and unaithorized by law.

RS For these reasons, Paragraphs 57,38, 59,60, 01, 020 73 74083, 87,89, 91,92,
Gel 03 Gie, WS 0w LIy 250 1370 and 183 of the Schedule, alt contested herem, are staved
consistent with the AP AL und DMG reguests that the Board ovder the Ageney o delere
Paragrapns 37,5380 5349, 60,6162, 75071 010920 G 05 w6 UR, 990 125157 and 183 from he
Schedule wnd all reterences to these Parugraphs from the pemt, wo revise Paragraphs 83, 87,
Soud 1Y o adentitsy the speciio mnitesy ot the Tennepin Station that the requitvment applies

(o ol 1o correet he errors contaned m Paragraphs 42 and 44 by duplicatne the language in

the parstic] provisions ol the Consent Decree.

{iv) Recordkeeping of amd Reporting HAP Emissions

3 The CAAPP permint issued 1o the Station reguires IDMG 1o keep records of
enussions of mereury, ivdrogen chionde, and hydrogen Huoride = all HAPs — and Lo report
those emissions at Conditions 5,001 (a) and thy (recordkeepingy and 3.7.2 {reporting). The
Avency hus ot a provided 4 proper statutory or regulatory basis for these requirements other
thim the general provisions of Scections dth) and 39.5(7 ) a). (b), wund {¢) of the Act. Citations
merely 1o the general provisions of the Act do not create an “applicable requirement.”

44, In fact, there Is ne upplicable requirement that allows the Agency lo require
this recordkeeping and reporting. There are no regulations that limit emissions of HAPs from
the Hennepin Power Siation. While USEPA has recently promulgated the Clean Air Mercury
Rule (“CAMR™) (70 Fed.Reg. 28605 (May 18, 2005)), lllinois has not yet developed its
corresponding regulations. The Agency correetly discussed this issue relative specificatly o

mereury inthe Responsivencss summary by pomting eut that it ciannot add substantive
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reguiretnents Huouelh o CAAPY perme o tiroveh it oblisp e reterence 1o thie CAMELD See
Responsiveness Suniary i the Admmnisirutive Record, p. 210 THowevero the Agency was
meorreet in s discussion i the Responsiveness Summary by staumg that it can rely upon
Scction by as o basis sar reginring vecordReeping and reporting of mereury emissions through
the CAAPP permit. The Ageney hus confused e duty we gather data pursuant to Seetion Sl
and 1ts authoriny 1o caplith o wsaure compliance with the permt wath the hnstation en s
awthority under Title Vo mclude only “upplicable requircmentss™ o Lide Vopenuit, See
Appalachion Power, Bven by ncluding only recordkecping and reporting of HAE emissions i
the permit. the Aveney has excecded 15 authority just a8 seriotsly as 1l it had included
emissions Hmitations for TEAPS m the permit. Section 40h) daes not provide the anthority o
impose this conditions in a CAAPP permuit.

41, Farther. the Agency™s own regulations. which are part of the approved
program or SIP for s Titde Vo program. preclude the Agency frony requiring the recordkeceping
and reporting of HAT cmissions that it has meiuded at Condinions 5.6.1¢a) and (b) and 5.7.2.
The Agency’s Annual Emissions Reporting rules. 35 HLAdm.Code Part 254, which Condition
5.7.2 specifically addresses, state as follows:

Applicable Poltutants for Annual Emissions Reporting

Fach  Annual  Lmissions  Report  shall  mclude  applicable
mformation for all regulaied air pollutants, as delined in Section
395 of the Act 1415 ILCS 5/39.5), except for the following

pollutants:
ok otk
b) A hazardous air pollutant emitted by an emission unit that

s not subject to a National Emissions Standard  for
Hazardous  Air Pollutants (NESHAP)  or maximum
achievable control technology (MACT).  For purposes of
this subsection (b). emission units that are not required to
contro] or limit emissions but are required W monitor. keep

19-
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cecaTds D e e T e aetivalies e

considered sabvech W sen regdation o reguirement,
35 Adm.Cade $ 253 1 200b ) Byackets prorsigmal; ciphasts added .y Power plants are not
subject o any NESHIAPC or MACT candurds, See 6% Fod Reg. 15993 (Muarch 29, 2005
PUSEPA withudrves s Hisiime of coat-Dred poser phints under Scenon FE20e of the Clean Aar
At The Agenes Bas not eaed ans other applhiceble requirenent that provides i with the
atthority to regnire DNG o keep recosds ol and report HEAR eissions. Therefore, pursuant to
the provistons of § 250 1200hy of 1he Agenaoy s revulabions, the Agency has no reguiutory husts
for reguiving the reporting of HAPs cimtted by cosl fired power plants,

42, For these reasons, Conditions 3.6 1 and (WY i rere and Condition 5.7 2 as it
relates 1o reporting emissions ol HAPs i the Annval Emission Report, all contested herein, are
stuved consistent with the APAL and DMG vequests that the Board order the Agency to amend
the permit o delete such conditions.

(v) Retention and Avaitability ol Records

43, Conditions 5.0.2(b) und (0 swalch the burden of copying records the Agency
requests from the Agency. as stated in Condition 5.6.2(a). (o the permittee.. While DMG
cenerally does not ohject to providine the Ageney records reasonably requested and is
reassured by the Apency’s statement in the Responsiveness Summary that its “on-site

mspection of records and written or verbal requests Tor copies of records wiall generally oceur at

reasonable times and be reasonable in nature and scope”™ (Responsiveness Summary, p. 18)
(emphasis added). DMG may not he able to print and provide data within the span of an
inspector’s visit where the records are electronic and include vast amounts of data. Moreover,
miost of the electronic records are already available to the Agency through its own or USEPA's

databases, and where this is the case. DMG showld not be required to again provide the duta

-20)-
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chventats foss Yor sanne Lnforeseon teases and ceriaiey shoafd i b bee e o st ol e
mtormation. Further. DMG 1s troubled by the qualifier gerierally that the Ageney included in
s statement. 3 maplies that the Agcency may not abways choose reasonable tires, natre. axd
seope oF these requests.

44, For these ressons, Conditions 5.0 2¢0 and (o all contested herein, are staved
consistent with the APA and DMOG requesis that the Board order the Ageney o aniend them in
domunner W correct the detrcrencies vuthned abosy e,

(vi)  Duplicative Reporting

435. Various provisions of the permut impose obhigations (o submit mformaion o
e Agency that DMG already submits electronically 1o goveriment avencies pursuant (o
certamn federa) and state requirements. Inforination submitted clectronically 1o the USEPA,
tor mstance. 1s generally available w the Ageney  through USEPA's clecuonic databases.
The requirement 1o submit mtorniation o the Agency (hat is already avaifuble o e Agency
clectronically results in duplicanive obligations that are burdensome and serve no apparent
purpose. Therefore, the requirement is arbitrary and capricious. For these reasons,
all conditions that impose obligations upon DMG o submit information to the Agency that
is available to the Agency without such submissions, are staved consistent with the APA, and
DMG requests that such conditions be deleted from the pernnit.

(vii) Submission of Blank, Record Forms to the Agency

46. DMG is unsure as to what the Agency cxpects with respect to Condition
5.6.2(d). See Condition 5.6.2(d). On the one hand. this condition may require submission of
the records that are required by Conditions 7.1.9-1.7.1.9.2,7.1.9-3.7.1.9-4, 729,739, 7.4.9.

7.5.9, and 7.6.9. On the other hand, Condition 5.6.2(d} may require DMG 10 submit blank
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COpres el records wopiieni soeedhat the Apeney can chieca them Tor Toyn and tvpe off
conteni I this latter mrerpretaion s correct, there s no basesin faew for such a reguirement
and 1t mnst he deicred

47 avivcompans fie e rightand respensibibity to develop and implement
mternal recordheepine systeins . Baen the mostimsophisticired company has the nght o
develop and tmplensent ierne: recerdikeeping sysicns and bears the respansitility for any
pesthciencios oo e sos Absent o siatitons ciant or the promulgation of repariing
formats through rileneang, tie Aeeney bas no authority (o oversee the Jevelopment of
revordheeping vroreporting Tornats, The Ageney has the suthority 1o require that certain
irformanon be reporics it cites 1o no authority, becatise there Is none. 1o support this
condinor.

48, Nordoes the Aveney provide u parpose for this condition - which serves as an
excelfent example ebhwhy o detnied statement-of-basis document should accompany the
CAATP perminsineluding the dratts, as required by Titde Vo One can merely assume that the
Ageney’s purpose for this condiion is 1o review records that permittees plan to keep in support
of the vartons recordikecping requirements o the permit in order to assure that they are
adequate. However there is no regulatory or statutory buasis [or the Agency o do this, and it
has cited nene. Morcover. if the Agency’s purpose for requiring this submission is to
determme the adequacy ol recordkeeping. then without inherent knowledge ol all of the details
ol any given operation. it will be difficull for the Agency to determine the adequacy of
recordkeeping for the facility through an off-site review. 1f the Agency finds records that are

submitted during the prescribed reporting peniods inadequate, the Agency has a remedy

T~
P~
'
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cvathaby et tirough the e o & crce snnist e cernpany. TEat s ety that the
compuny beurs,

44, Farther. if the company is concerned with the adequacy of 1t planned
recordheeping, i ean ask 1the Agency o provide 1t some counsel. Providing such counsel o1
assistance s a Statutory functiion of the Ayency, Tven then, however, the Ageney will quahly
iy assistance 1 order to attempt o avoid relioee onthe part of the permmtee shoald there be
an enforcement action bronght. A micrpretation of this condition could be than by providing
blunk recordheeping forms o the Ageney, sbsent o communication freim the Ageacy that they
are inadequate. enjoreement agains the perniitiee for adequate recordkeeping 1s barred. so
long as the forms are (1led out. because they are covered by the permit shield.

20, Additionally, the Agency has viokated DMG s due process rights under the
Constitution by requirnmg submission of these decuments before IXMG had the opportunity o
exercise 1 right t appeal the condition, as granted by the Act at Section 2020 The Act allows
permittees 35 days in which 1o uppeal condivons of the permit o which 1t objects. The
Agency’s requirement at Condition 3.6.2(d) that DMG submit blank torms within 30 days of
issuance of the permit significanily andermines DMGs right 1o appeul — and the effectiveness
of that right — or forces DMG to viofate the terms and conditions of the pernit to [‘qlly preserve
its rights. Although the condition is stayed. hecause the appeal may not be Niled unul 35 days
after 1ssuance, there could at Jeast be a question as to whether DMG was in violation from the
time the report was due until the appeal was filed. DMG submits that the stay relates back to
the date of issuance. Nevertheless, it is improper to even create this uncertainty. This denies

DMG due process and so 1s unconstitutional, uniawlul, and arbitrary and capricious.

23
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3 Forthese renson Coneilon 562000 contested Berenn, s stuyed consistent

with the APA L ind DNG requests thet thie Board order the Ageney o delete it from the pernnit.
I the alteroutive, DAG sequests that the Boord interpret this condition such that if the Agency
fnls 1o communicate any madesiacies 10 0nds o lans recordkecping forme submitied to i,
ciloreernent aganst MG for adecuate records s barred. so Jong asbose records were
commpleted. as part ol the permit s uckd,

i Reporting Coneerning Cereain Requirement of the Consent Decree

s Conditions 373 cnd 574 purport 1o characterize and impose reporting
roginrernents associated wath the Consert Deeree. These conditions mipose requirenients that
are ot required by the Consent Decree or any other applicable requarement, and the presence
of these conditions o addition 1o the related provisions of the Schedule und Consem Decree
creates ambiguity wnd unnecessury duplication of reguirements. For the seasons stated earlier,

the Schedude and Consent Decree requirernents are separale

v enlorecable. Conditons 5.7.3
and 574 are arbitrary und capocious wid unauthonzed by law,. For these reasons, Conditions
5.7.3 and 574, comested herein. are stayed consistent with the APA, and DMG requests that
the Bourd order the Agency 1o defete these condiiions.

C. NOx SIP Call
{(Section 6.1)

33 Condition O. 140y says, “Beginning in 2004, by November 30 of each vear. ..
.7 While this is a true statement. f.e., the NOx trading program in Hlimois commenced m 2004,
it 1s tappropriate for the Agency 1o include i the permit a condition with a refroactive effect.
By including this past date in an enforecable permit condition. the Agency has exposed DMG
o potential enforcement under this permit for acts or onussions that occurred prior o the

effectiveness of this permit. 1t s unlawtul for the Agency to require retroactive compliance

24-
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WHI Past e reiie it o ey pornst cosdition, Leowe Rl i v B Stare o i
OR-CC-5179, 2000 W 34077731 at "R Co CLMay 29, 2001 (staung "retroactive
apphicanions are dislavored inthe lw. and are not erdinanly allowed 1w the absence of
language exphonthy so providing. The authoring ageney ol administraniv e regulations s no Jess
stibject w these sewdod principles of stautory constricnen than any ather arm of
covernment. . This language should be Cchunged to reler o he Nirst oz7one seasor eccuring
upon effectiveness of e pernits whichy Tor exanples i1 ihe pernit appenl is resolved hetore
September 30, 2006 ol be Dre 2006 oyone season, Rather ihan including a <pocihie daie.
DMG suggests that the conditon merely reler 1o the first ozone season during which the perinit
is effective,
34, For these reasons. Condition 6.1.4a), contested herein, s stased consistent

with the APA, and MG requesis that the Board order the Agency 1o amend the language 1o
avold retroactive compliance wiih past requirernents.

). Boilers

{Sections 7.1)

(i) Opacity as 4 Surrogate for PM
55. Historicatly. power plants and other types of industrial facilities have

demonstrated compliance with emissions Himitations for PM through periodic stack tests and
consistent application of good operating practices. Prior to the development of the CAAPP
permits, opacity was primarily a qualitative indicator of the possibie need for further
investigation of operating conditions or even for the need of new stack testing. However, the
Agency has developed and imposed in Condition 7.1.9-3(a)(iit). and related conditions, a
requirement that treals opacity as a quantitative surrogate for indicating exceedances ol the PM
emissions limitation. For the first tme 1o the August 2005 proposed permit. the Agency

5.
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E\."\}‘l.‘!];'(;‘ ot o waen [N SRR S :‘l_‘ Cacn e ad o e v .:‘“' [\L':'\."\"-:.;-Ek‘ Conn e oY ey i ol
e messurement of compliant PN emisaaons during the Tast and other lnstorical stack tests as
the upper bodrd opacity Tevel i irigecrs seporting of whether there nuay have bee an
exvevedines of the P Bmicwnhent revand Tor e sealistic potentia tor o PMoexceedance,
These reporting requiremicnts are «uite onerous, particelarly for the units that teswed at the
lonwest lovels of P wnd opacity . Bclision of these conditions excewvds the xeope of the
Aceney s authoriy o capfillowid oo wrbarary and capscious. Cendition 7019-30astiing, anxd
refuted conditions muest be sticken o the permit

R0, The provistons requiring the use of opuaity iy etectively u surrogate Tor PM
ate Tound In Conditons 7.1 9 3cocni, dinked 1o Condinons 7.1 4 (b and 7.1.6- 1t which
contiins the emissions loatation lor PMD7.1.9-3G00v), also Tinked 1o Conditions 7.1.4-1(b)
and 716 1(h) and cthier related condivnons, mcluding 7010 Tea) and 1t subparts, 7.5.10-
ek, nked o Condintons 7019 30o0vy and 7.1.9-30)0001); 7.1 10-20d) and its subpans:
T 0wt and T2 rehving o continnous opacity mastitoring pursuant to Condition
ToLAG) PM esting ro determine the upper baund ol opacity, and the recordkeeping conditions
described above to demonstrite conpliance with the PM emissions limitation.

57 No ene can provide o reliable, exact PM concentration level anywhere in the
United States today outside of stack lesting, Obviously, 11 s impossible 1o continuously test a
stuck 1o determine a continuous level of PM emissions, and it waould be unreasonable for the
Agency or anyone ¢lse to expect such. Pursuant (o the Consent Decree settling USEPA's
enforcement action against PMG concerning the Baldwin Station, DMG will test continuous
PM monitoring devices on fowr of ity coal-fired unns. Consewt Decree. Paragraph 91, The

Consent Decree does not require the use of these PM CEMS to determine current PM
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citissTons levers oy L‘::Il]i‘J,Aix.\':_‘ TR RN it Loe Consenl Do .‘«g‘-t'diit.‘a“_\ i“lL‘\\‘!‘ihL‘_\
antual stuck testing ax the method of determining the concentration of T'M o Paragraph 42,
PM CLEMS wre siot vet develeped to the powt of retmement where they should be considerad
credible cvidence of PM coissions fevels) NG s not aware of any vase mowhich gevernment
or citizens suing under Section 304 of the Clean Adr Act bave even rebied upon PN CEMS us
the hasis ol a case tor PM violations. As aresulic sourees must rely apon the contmtity or
consisteney ol condiiens that ocenrred during wosnecessiuod ek west o provide reliable
tidications of PM emissions Jevels

38, Historcallv, opaciny has never been used as o rehable, guantitanve sarrogalte
for PM emisstons levels, The Agency itselt acknowledged that opacity s nota rehable
indicaior of PM concentrations. (See Responsiveness Summary. pp. 1356, 42-44)°
Increasing opacity may indicate that PM cimissions are increasig. but this s not always the
case nor s a given opacity anndicater of a given PM level ot any given time. let alone at
different times. Relving on »stack testing is the best and most appropriate approach 10 assuring
compliance with PM emissions Hmitaiions,

39. Despite the Agency’s implications to the contrary 1o the Responsivencess
Summary (see Responsiveness Summary, pp, 42-44), the permit does make opacity a surrogate
for PM compliance. When the Agency requires even estimates of PM levels or guesses as to
whether there is an exceedance of PM based upon opacity, epacity has been quantitatively tied

10 PM compliance. Further, the opacity level triggers reporting that the opacity/PM surrogate

“[Sietting a specific level of apacny that i deemed equivalent 1o the apphicable PM emission limit .. is not
possihle on a variety of levels . Bowould also be mevitable that such an action would be flawed as the
aperation of @ boiler may change over time and the coal supply will also change. affecting the nature and
yuantity of rthe ash loading 10 the ESP. These types of changes cannot be prohitnted, as thev are isherent in the
routine eperatiom of voal-tired powar plants. However, such changes coutd invalidate any pre-esiablished
apaciy value.” Responsiveness Summary. p. 4.

2
~1
1]



ELECTRONIC FILING. RECEIVED, CLERK'S OFFICE, NOVEMBER 3. 2005
v PCB 2006-072 7 e

Level T heern exeecaen snd scndivates that thove ey bove been anevee sdarce o the PRI
level regardless ooy evidence to the contrary. Forexample  if the opaeitv/PM swrogate
lovel ofsayv, 13% s cveceded. this must be repertad despite the fact that all elds i the
clectrosiatic precipetater were oreand operating. stack testing mdicated that e PM emissions

=l
Tevel wt the 037

percvntile conlidence interval s 2 IhAnm B, and the Tikehhood that
there was an oxceedance of the PN emissions Timnation of G0F ThymmBua/hrs exrremely
remote, There s o legivimate parpose of such reporting. Todocs not ussure complianee with
the PM it and senclasion of these condinons oxceeds the Ageney's gaplilling anthority
and iscthuss unlowie Tand arbiirany and capricious. Maereover, this unnecessary reporting
reduirenient s oa new substaoiive requirement. acconding 1o Appadociiion Power, not allowed
under Tile V.

i), Cantrary (o the Agency’s assertion in the Responsiveness Sunumary that
opacily provides a “rohuest mcans to distinguish compliance operation ol u coal-fired boiler and
its ST from impaired operation™ (Respensiveness Summary, p.43). relying upon opacity as &
surrogate for PM emissions levels has the result of penalizing the best-operating units, That is,
the units for which the stack testing resulted in very low opacity and very low PM emissions
ievels are the units for which this additional reporting will be most frequently triggered. For
example. if stack wsting resulted 1in PM emissions of 0.02 Ib/mmBtu and the opacity during the
test at the 95™ percentile confidence interval was 2%, MG would be required to submit
Clearly, this condition will result in overly burdensome reporting that serves no purpose. As

suchy it exceeds the Agency’s authority o gaplill s anlawlul, and 1s wrbitrary and capricious.



ELECTRONIC FILING, RECEIVED, CLERK'S OFFICE. NOVEMBER 3, 2005
*rerPCB2006-072 7

1] Pusihor, thiv condnios e ey creates o false o oo b Dimaton, In
order w aveid the imphcation that there may have been an excecdance of the PM hmid he
opacity it becomes that fevel that is the upper bound at the GsY percentiic confidence
interval in the PM testing. By including these conditions, the Apency has created a new,
sibstantive reguirement without havinz complied with proper rulemaking procedures. This s
wniew ful and bevond the scope o the Aeeney™s authority under Sechion 335 of the Act and
Title Vool the Clean Adr Act I also violates the provisions of Title Mot the A See
Appedaciuan Poweer,

62, Periodic stack testng according 1o paragraphs 89 and 119 of the Consent
Deceree is sultficient to assure conphiance with the applicable PM hinut and satisty the periodic
monitoring requirements of Section 395N} of the Act accordmg to the Appedachian
Perver court. In fact, periodie stuck 1esting™ is the Agency’s own phrase in Condition
T 7o) and 1s consisteny with he Tindigs of Appalachion Mower.

63, Conditions 7.1.00-2edy(v)C) and (D) particular are repetitious of Condition
T.3.10-2(hiiv). Bath require descriptions of the same incident and prognostications as 1o how
the incidents can be prevented in the future. To the extent either condition is appropriale.
Condition 7.1,10-2(d)(iv), is sufficient to address the Agency’s concern, although DMG also
objects to Condition 7.1.10-2(d)iv) o the extent that it requires reporting related to the opacity
surrogate. \

64. In conjunction with its attempt to relatc opacity o PM, the Agency requires in
Condition 7.1.10-2(dXv}A) and (B) detailed information regarding recurring and new causes
of opacity exceedances in a calendar quarter. The requirements are overly burdensome and the

Agcency lacks authority te impose such requirements,

29-
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0=, A oo Socnd descussed anove, Condition 70 19-3caiin) denies
DMG due process. Condition 7.09-3caiiny requires that the

“lelecords o Cihan identily the upper beand el the 937 confidence

mrerval e aonormal disiribugion amd ominute averages) for

OPITY Tensansinents oL considening an howr of operation,

within whicle conplance with [the PN Timit] s assured, with

suppedting ephe avon and docamenatien. oL shail be submitted

1o the Hhirors FRA i aceordimee with Condition 5.6.20d).7

0, Obvionsl i Condion 3o 2udy demes MG due process, Conditton 7.1,9-

SenCien does weowell o the save reasons. DNG wvas ot aranted the opportunity o sppeal the
condition belore 1was regurred wo submit fe the Acency mtormation thawt DMG believes 1s not
uselul or rehable, NG IS panticularly Teathe to provide the Agency with this information
because it befieves that e infornnnion will be misconstrued and nusused.

67, Frudls, Condion 7.1 10-2(d)(vi) reauires MG 1o submit a glossary of
“eommon techinical wrms wed by the Perimittee™ as part of its reperting of opacity/PM
exceeduwnee events 1 the weries ave "eonimon.” they do not require definition. Moreover, this
requiroment does not uppear anywhere else m the pernut. 10 conumon technical terms™ do not
require definttion in other contexts in tis permat, then surely they do not require definition in
this context. This requiremient should be deleted frons the permit.

68, For these reasons, the conditions contested i this section, including
Condittons 7. 1.9-3(a)01), 7.1.9-3o0vi 7.010-1(ay, 7.1 10-2(ax D), 7.1 10-2(d). 7.1.10-
20d3(v); 7L A0-2(D0 HA). T L H0-2(d) v HB), 7.1 10-2(dD0v Cy 7.1 10-2(d (v (D), 7.1.10-
20d)(viy, 7.1 10-4¢a)(ii). and 7.1.12(b). and any other related conditions, are stayed consistent

with the APA L and DMG reguests thal the Board order the Ageney o delete these conditions.

-30-
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i Reporting the Magpitade ol PN Eonussions
o4, Fhe Agencey reguires DIMG o determine and report the magnitude of PN

cmissions during startup and operaton dorng nalfunclion and breakdown, See Conditions
T UL drnnnn O s, ToL - Db g B and TOR0 20de A0S 1L Complianee
with these conditions is not possible and, theralore. the inchiston of these condittons inthe
pernyt s wrbitrary and capricious. NG does pot have @omweans for aeeuritely measuring the
muignitide of PM omissiens ot any e onher mns during stack westing - not even wsing e
opaciy surrogate. There is not acertihed, credibie, reliable altermative w stck testung o
measure PM emilssions. Alhough o PACENES may be mstalled at the Stanon under the
Consent Pecree, wny such CEMS has not heen certified tand might not be despite DRMNGTS good
faith eftortsy and thus the permit shoutd not require or depend om the use of such a CEMS 1o
measure PM emissions.

70, Addivionadly. Condivon 7.1 10 20dYy0v (A S) requires DMG 1o jdenify “lfhe
meuns by which the excecedance [of the PM cnnssions Hinnt] was mudicated or identitied, m
addition 1o continuous monitoring.” This inaccurately implies that a PM CEMS is installed
and operating dl Hennepin ar that the installavon and operation of o PM CEMS ut a Hennepin
unit will occur. A PM CI1EMS may not be installed at Hennepin, Evenif a PM CEMS iy
installed at 4 Hennepin unit, any such CEMS 15 not currently an authorized or required basis to
determine compliance, as dqscribed more fully elsewhere in this petitien. DMG believes that
this might also be construed o mean that it must provide information relative to some means,
such as opacity - which, as discussed in detail above, DMG believes is an inappropriate and
imaccurate basis for determining whether there are exceedances of the PM Timit, let alone the

magnitede of any such exceedance — that DMG relied upon 1o determine any exceedance of the
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PNT Tl Besives stadh Loty o pothiops ot siuhicors ol e TP there are none, This s
nonsets vl reguirement,
1. For these repsons, Condiniens 71 8- 4ano s 7 1094 GaoanfCi sy 7.1.9-

bt e and TP G 2o speaticaliy T TO-2edioag Ay and (30, all contested

berein. are staved consistentwith the AP A and DNG requests that the Boord order the Agency

o delete these conditions from the pennit,
i PMund CO Teding {Condition 7.1.70a0)
- A noted e Condition 7.1 7eci, the Consent Decree tand related Schedule)
rmpose annad and other periodie PM staek testing requirements. See Schedule, Paragraphs 89
and 1190 Because the Schedule imposes anaual (subieet to trequeney reduction if cenaln
conditions are satisficd) and other periodic PM stack tesing requirements. and compliance
with the Schedsde s mandated by Conditron S.4¢a0, as discussed above. there is no need to
inpose aliernative or additional PAM stack testing requirements in Condition 7.1.7¢0). ‘The
stuck testing required by the Consernt Pecree s more thaa sutficient to satisfy any applicable
monitonng requirement, and any addinonal, alternative or inconsistent stack test requirement 1s
unauthorized by law wnd arbitrary and capricious. Further. as discussed earlier in this petition,
the addition of Conditions 7.1.7ta)0v)y. which refer 10 and characterize reguirements set forth
independently in the Schedule. creates ambigunty, additionat and duplicative reguirements and
inconsistencies. For these reasons, Conditions 7.1.7¢2)(1), (i), (1), (v), (vi) and (v11), 10 the
extent the conditions relate to PM testing, and any relaled conditions, wre contested herein and

stayed consistent with the APA. and DMG requests that the Board order the Agency to deiete

Caondition 7.1 . 7000, Gid. (il and {v). to delete the PM westing reguirements from Conditions

[R
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e v and cen s Tocdc et aoy cther conditions g relaie o or s eference the P

westing set forth in these condijons.

-1
)

In addition, Condion 7.1 7000vDEAy provides that s the “standard fuel™ 18
fess thun 97 % of the Tael supply in g guaner. additional westng is reguired. Condition
T LTG0 BY provides that “sueh measurenments” (presumably those tests required by
Condition 7.1, 7¢nivbeAn, shall he muade “while Diring the hotler with at Teast 1.25 times the
greutest percentage of other materials mohic calendar quarter that triggered the westing ™ s
muy ot however. be possibivs and inposing o conditton that may not he achievable
technicaily and practically is imawthorized by law and orbivary and caprivions,

74. FFor these reasons, Condimons 7207000 and 721770 vidc A and (B,
contested herein, are stayed consistent with the APA . and DMG requests that the Board order
the Agency to revise these conditions 1o address the deliciencies identified above.

-

MG mterprets the language m Conditions 7,17 () and (230w to mean that

-t
Lh

testing that oceurs after Janoary F, 2005, and hefore December 31, 20035 satisties the initial
testing requirements included in the permit for CO (as set forth above, DMG believes that the
conditions in 7.1.7(a)1), (i) (01). (v). (vi) and (vii) relating w PM sheuld be stricken).
However. the language 1s not clear. in part because the CO testing timing is tied to the PM
stack testing timing, which in turn is ticd 1o the Consent Decree. Even if these CO testing
conditions were appropriately included in the permit, which DMG does not concede, the
language of Condition 7.1.7(a) should be revised to make cicar that the intttal CO test will be
required only at the time when the initial PM stack test is required under the Consent Decree.

For these reasans, Conditions 7.1.7(a}1) and (vii), contested herein, are stayed consistent with
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Lo nd D0 sl il e Board e g the Ageney orevise ibeso condtiions 1o
address these delickencies.
{1v) Orher PN Testing Matters
7o The Aveney has inchuded a requirement i the parnnt at Candition 7.1.71h)di)
Caat 22MG pertorn tesung for PM 1O condensibies.” First, this requirement 1s bevond the scope
of the Aceney’s authority o nclude ma CAAPP permil as such testing 1s net an “applicable
reguirement.” as discussed in detatd Helow
With respeet 1o the inclusion of ihe requirement for Methoa 202 testing at
Conditor 7.0 7¢h G, the Aganey has oveeedad its authority and the requirements shoald be
ramoved irom the permit. The inclusion of Mthod 202 testing requirements is inappropriate
because there 18 no regulatory requirement that applics o PM 1O imitations o the Hennepin
Power Station. In response 1o conuments on this point, the Agency stated mthe
Responstveness Summary at page 18, “The requirement for using both Methods 5 and 202 15
authorized by Scetion 4b) of the Envirommental Proteciion Act.” DMG does not guestion the
Ageney’s authority to gather information. Section 4(b) ol the Act says,
The Agency shall have the duty to collect and disseminate such
information, acquire such lechnical data, and conduct such
experiments as may be required to carry out the purposcs of this
Act, including ascertainment of the quantity and naturc of
discharges from any contaminant source and data on those sources,
and to operate and arrange for the operation of devices for the
monitoring of environmental guality.
413 1LCS 5/4(b). Howcver, this authority does not make testing lor PM 10 condensibles an

“applicable requirement” under Titie V. As discussed above, an “applicable requirement” is one

appilcable to the permitice pursuant to a federal regulation or a SIP.

“ Condensible is the Board's spelling in the regulations and in scientific publications, thus our spelling of it here

despite the Agency’s chosen spelling in the permit, which is the preterred spelling in the Webster’s dicnonary,
Sew 35 MMLAdmM.Code § 212108,

34
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8. Further, past beciuse Method 202 i one of USEP AT reference mcihiods does
net make 11 an “appiicable reginrement” pursoant o Tide vooas the Ageney supgests in ihe
Responsiveness Summary, The structure of the Board™s PM regulatons establish the
applicable requirements for the Hennepin Power Station, The Hennepin Power Station is
subject 1o the requiremcets of 35 M Adm Code 21 2.5ubpart F, Particalate Matter Lovisstions
from Fuei Combustion Emission Units. s potand never has been located in e PAMIO
pomatisinment area. The Bourd s PAT resutations are structured suich that particular P10
reqairenients apply o dentfivd sowrees locaeed fnthe PM IO nonatainment areas.” No such
reguirements apply new or have ever applied to the Hennepin Power Station.

749, The measwrement method for PML relerencing oniy Method 5 or derivatives of
Method 508w 35 BLAdm.Code $ 212.1100 This section of the Board's rules applies to the
Hennepin Power Station. The measurement method tor PM ), on the other hand. is found at
35 HLAdm.Code § 212,108, Measurement Methods Tor PM-10 Emissions and Condensible
PN-10 Fonsaons, This secnion refereaces both Methods 5 and 2020 among others. Not
subject o PMI0 limitations, the Hennepin Power Station is not subject 1o § 212,108, contrary
to the Agencey’s atiempt 1o expand ts applicability in the Responsiveness Summary by stating,
“Significantly, the use of Relerence Method 202 is not Jimited by geographic area or regulatory
apphicability.” Responsiveness Summary, p. 18, This is certainiy a true statement if one is
performing a test of condensibles. However, this statement does not expand the requirements
of § 212.110 to include PM10 condensible testing when the limitations applicable to the source

pursuant to 212.Subpart E arc for only PM, not PM10. Therefore, there is no basis for the

In fact. there are no more PM U nonatiamment arcas inthe state. See 70 Fed Reg. 33541 and 53545 (Seplember
22, 2003), redesignating o atlainment the MeCook and Lake Calumet nonattainment areas. respeclively.

Presumably. these sources will remain subject to those requirements as part of Bhineis” maintenance plan.

35.
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Asonoy leoregnine v e AP el the Hormepin Poaver Statien be tested poesaae
Method 202

ko) 1h

o Aeency evon concedes i the Responsiveness Summary that Method 202
15 not an applicable requirement:

The inclusion of this requirement in these CAAPP permits. which

relates o full and complete guantitication of cmissions, docs not

alter the test measurements that are apphicable for dotermining

complionee with PM emissions standards and Innitations, which

ceneraliy do not nclude condensable 0] PM emissions. In

addivon, siree condensable [sic] PR conssions are not subject to
ctission sturdards. L

Responsiveness Suneieay, po IS0 (Emphasis addedl )y Forther, the Agzency savs, “Regulatorily.
only filterable™ PAT ciissions need Lo be measured.” Responsiveness Suminary, po 18, The
Apency altempts o jusufy inclusion of the reguirement {or testing condensibles by stating that
the data are needed to “assistin conducting assessments of the wr quality impacts of power
plants, including the Tiiinois EPAs development of an attainment strategy for PM2.37 or by
statting that “the use of Referenee Method 202 s not limited by geographic area or regulatory
applicability.” Responsiveness Summary., p. 18 Under the Board’s rules, it 1s limited 10 testing
for PM, and so. at least in Ulinois, its “regulatory applicability™ is, indeed, limited. These
attempted justifications do not convert testing for condensibies into an applicable requirement.
81, While the Agency has a duty under Section 4(b) to gather data, #t must be
done in compliance with Section 4(b). Section 4(b), however, does not create or authorize the
creation of permit conditions, The Board’s rules serve as the basis for permit conditions.

Therefore, DMG does dispute that requiring such testing in the CAAPP permit is appropriate,

In fact, itis definttely not appropriate, Ttis unlawtul and exceeds the Agency’s authority.

9 .
Le. non-gaseous PM; condensibles are gaseous,
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82 Fovihose roososins Condiiten 0 T and shic aclosien of Mol 20020

Condition 7 1.7 sl comested heretn are siayed consistent with the APAL and DMG
requests that the Board order the Ageney to defete the requirernent for Method 202 westing irem
the peromt.

vy Measuring CO Concentrations

K3 The CAAPE pernnt ssued 1o the Station requires DMNG o conduet, as aowark

praciice. quarterhy Tcombustion evalnations” that consist ol “dingnostic measuremaents of the
concentranon of CO i the dhee s See Condimons 706-200and 750000, Scealsa
Conditons 7, 1.9-1(0h0) and 71 20dy oelated recordkeeping regquirementsy, 7.1 T0-Foe s and
TR0 ) freladed veporting requirementsy. 7L E2(dY and TS 12000 related compliance
procedure requiremaentsd and amy condivens, imposing related reporting reguirements.
iwluding these provisions in the permit is not necessary 1o assure compliance with the
urklertying standard. is not required by the Board™s regulations, and, therefore. exceeds the
Ageney's anthority o gaplill. Maintaining compliance with the CO limitation has historically
heen a work practice. thus us mclusion in the work practice condition of the permit.
Sophisticated control systems are programmed to maintain boilers in an optimal operaling
mode, which serves to minimize CO emissions. One can speculate that because it s in DMG’s
best interests 1o operate its botiers optimally and because ambient CO fevels ure so low, "

compliance with the CO limitation has been accomplished through combustion optimization

techniques historically ot power plants. There is no reason to change this practice at this point.

" The highest one-hour ambient measure of CO i the stute in 2005 was in Peoria: 5.3 ppm: the highest B-hour
ambient measure in the state was in Maywood: 3.5 ppm. Blinois Environmemal Protection Agencey. Hlinois
Annnal Air Quality Repory 2003, Table B37. p. 57, The ene-bour standard is 35 ppm, and 1he 8-hour ambicnt
standard is 9 ppm. 35 Nl Adm.Cade § 243023, Nuote: The Mlineis Annnal Air Quality Report 2003 1s the latest
avaitable dain an Nlinois EPA's website at www epustatedlus = Air = Alr Quality Informanon =2 Annual Air
Quality Report =2 2003 Annual Report, The 2004 report is not yet avaitable,



ELECTRONIC FILING, RECEIVED, CLERK'S OFFICE. NOVEMBER 3. 2005
PP pPCB 2006-072 e

AhICnUar guithiny ool s neds wod cnissrons o CUV G e Stanon are signiticanthy

oelow the standard of 2600 ppon.
84 Uinder these crrenmstanees, requiring Stattons o purchase and install
cuiipnrent o monios wsd ecosd vonissrons of CO s over]y burdensome and, therelore.

ey end capricious, herde e comply sl the twork practioe™ of perferming

Sehignostie testimg T thab veclds o concentrabon o COUDNO muost purchase and install or

aperale somee <ort of moniteringg devices with no environmental puipose served,

85, Forthermores the Sveneoy bas Seiled o provide wey goidanee as o how o
porform diagnostic measuremenis ¢fthe concemration of 0O m the Hae case 0is DMGTS
anderstanding that & swmpie can he exracied fromeany pointin the Turnace or stack using a
probe. This <ample can then be preconditionad tremoval of water or particles, dilutton with
airy and analyzed, The wan o which the sample is precondinoned wid analyzed, however.
varies. Given the ek of purdence and thie variability in the way the concentration of CO in the
Hue gas can be meastred. the data generated s not sufticient w assure compliance with the CO
tmit und is, thereforerbivary and capricious. Stack testing. on the other hand. does vield
data sufticient to assure complianee with the CO limit,

86, In additien, the permit requires at Conditions 7.1.9-4{a)(i). 7.1.9-

Had )y, and 7.1 O-AihaingEN3). that DMG provide estimates of the magnitude of CO

enmitted during startup and operation during malfunction and breakdown. One monitoring

device that DMG could utihize for the semi-annual diagnostic evaluations required by

DMG questions how the requarement that the Agency has included m Condiions 7.1.6-2(a) and 7.5.60a) 18
classified as a "work practice.” T derive o concentration of CO emissions. DMG will have w engaze m
monitoring or testing - fay moce than the work practice o combustion optimization that has been the historical
standard

Corresponding conditions appear W include 7.0 10- T vy (reporting) and 7.1.120d) tcompliance procedures),

38-
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Conaion b a-Zig iva porg ble Cor s comer Sobar as Pettioner oo s porable €O
monitors e not cqupped with continuoas readout recordings. Rather, they must be manually
read. What the Agency s efltectively requinng throngl these recordkeepmg provisions 1s that
somceone contintatly read portable CO micnitors, when used for complianee., during stasiup.
and during maltunctions and breakdowns, which are by their nature not predictable. T the first
case Gartup). the reguirement 1s unseasonable and overly burdenseme und perhaps dangerous
iy saane weather conditions: in the secand case dmadfanction and breakdow ) addition 1o the
sanie problems that are applicable duroyg startup, 10 may he impossible Tor DMG o comply
with the condition,

87 The requirement o perform diggnostic measurements of the concentration of
CO inthe flue gas is arbitrary and capricious because the Agency has failed to provide any
cuidance as 1o how 1o perform the diugnostic medsurements, DMG can only speculate a5 10
how to develop and implement a formiuta and protocol for performing dingnosnge
measurements of the concentration of CCHin the Mue gas i the manner specified in Conditions
7.1.0-2(a) and 7.5.6(a).

38, USEPA has not reguired similar conditions in the permits issued to other
power plants in Region 5. Therefore, returning 1o the work practice of pood combustion
optimization to maintain low levels of CO emissions is approvable by USEPA and is
appropriate for CO in the permil issued Lo the Station.

89, For these reasons, Conditions 7.1.6-2(a), 7.1.9-1(f)(iD), 7.1.9-4(a)(i), 7.1.9-
A()(ID(C)H(5), 7.1.9-4(b)O1(E)Y(3). 7.1.10-1(a)(iv), 7.1.12(d), 7.5.6(a), 7.5.10(a)(il1) and
7.5.12{b) to the extent that the Conditions reqyuire the quarterly diagnostic measurements and

estimates of CO emissions during startup and malunction/breakdown, and any other related

239-
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condizions.all contested herern cre staved corspstent with the AP and T2V Grequests that ihe
Hoard order the Avency to amend Condition 7.16- 2000 and these other conditicns. as
appropriate, to reflect o reguircmient tor work practices optintizing boller operation. e delete
the reguitenient for extimating the nseniade of CO emited during startop and malfunetion
dnd breskdown, and to amend the comesponding recordkeeping, reperting. and comphiance
arocedures ueeordinaly,

{vi Reporting Requirements Under Condition 7.51.10- 100 and Retated Conditions

ui, Condition 7110 T Gelading b sabpurts) requares “promg reporting”
with respect lo coratn ovents wentilied s condinon, This condition, o turis cites to many
other conditions, and many other condivons refer wo this Condition 7.1, 10- ftu). Based upon its
review of the parallel provision i the four Titke Vopermits issued for its four other penerating
stattons, which are also being appeided contemporaneousty herewith, Conditon 7,1.10-1(a)
and relimed conditivns Jiffer substantinlly ameng the five permiits.

ul. The Ageney has Loled to provide any support for or explanation concerning
these substantial differences. The differences, i the conditions are sustained, would create
confusion and ambiguity, and would imcrease the cost and ¢ffort necessary to comply with the
permits. There is no fegitimate reason for these differences, which are arbitrary and capricious.

a2, J-or these reasons, Condition 7.1.10-1a) and related conditions (including
conditions that reference Condition 7.1.10-1¢a)}, are contested herein and staved consistent
with the APA. DMG requests that the Board order the Agency 1o revise such conditions to
correct the deficiencies set forth above, including, as appropriate, by making the paralle]

provisions among the DMG Title 'V permits consistent.

-40-
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ovin) Apphcability of 35 L Adim. Code 237 5chpart v

93, The Ageney has included the word eacfi in Condinon 7. 1.4 0: “The ulfected
boilers are cach subject to the fellowing reguirements, .7 (Emphasis added)y Because of the

structire and parpose of 35 NLAadm.Code 217 Subpart Vownhich i« the requirement that the
NOx emissions rate fron certnn coal-fired power piants during the ozone season average neo
move than .25 thimmBtu acress the state, DMG subinits that the use of the word each in this
sentenve s misplaced and confusing, @iven the ophion available to the Hennepin Power Station
Lo averige ciissions amony aftected units e infione combinations,

XS For these reasons, Conditions 7.0 408 and 7.0 40000A ), all contested herein,
are stayed conststent with the APAL and DMG requests that the Board order the Agency ta
deleie the word each from the sentence quoted above in Condition 7.1.4(0 and to insert the
word cach In Conditioms 7. 1(0000A)Y and 7.1.5(0Oi00AY 1t the Board determines that 1ts
mnclusion is necessary at all, as tollows for Condition 7.1.4(10()A). “The emissions of NOx
fromy euch affecred boiler. .. 7 und Tor Condition 7.5.4(?)(1:)(/—\): “The emissions of NOx from

each affected bolers, .. "

(viii) Startup Provisions
us. As is allowed by Tilinois’ approved Title V program. CAAPP permits provide
an affirmative defense against enforcement actions brought against a permittee for emissions
exceeding an emissions limitation during startup. In the issued version of the permit, the
Agency imposed additional recordkeeping obligations for Boiler 1, if the startup period
exceeds four hours and for Boiler 2, if the startup period exceeds six hours, under Condition

. T . - . .
7.1.9-4c)in ). The Agency provided no support for s recordkeeping requirements, and

1 o . . o . . - .
Y DMOG had na nput into the feneth of tme that iniggered the additional recordkeeping and reporting other than w

provide the total leneth of tme necessary for o cold stsriup.
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o obation For the perod ol e U waid vigeer the addinional recordhoeping
obligation. Moreover, the timeframes are so short thatitis tHogical to include the provision for
“uddiional” recordkeeping, as the recordkeeping will be required for virtually every startup.

6, The provisions i the Board s rules allowing for operation of a CAAPP source
during startup are located w35 HEAdin Code 200 Subpart 1. These provisions, at § 201263
refer back o § 2010149 with respect to the affirmative defense available. The rules nowhers
fimit the length of tme allowed tor startap, and the recards and reporting required by §
201,263 and Sections 3030 7a) and (ool the Act the provisions that the Ageney cited as the
revulatory hasis for Condition 7.1.9-d(a), does not address startup at all: § 201 263 itis hmited
in its scope o records and reports required for operation during malfunction and breakdown
where there are excess emissions, Therclore, one must conciude that the recerds that the
Ageney requires here would be considered gaplilling and are limited to what 18 necessary ta
assure comphance with emissions [Imits.

97. Requiring the additional recordkeeping 1f startups exceed the specified periods
does not provide any additional information necessary to agsure compliiance with the permit
and so cannot be characterized as gapfilling. DMG is already required to provide information
regarding when startups occur and how long they last by Condition 7.1.9-4{a)(11}(A).
Emissions of SO2, NOx, and opacity durning startup of Boilers | and 2 are conlinuously
monitored by the CEMS/COMS. DMG has already established that the magnitude of
emissions of PM and CO cannot be reliably provided (see above). The additional information
that the Agency requires in Conditions 7.1.9-4{a)(i1)(C) after a four or six-hour period does
nothing to assure compliance with the emissions limitations, which is the purpose of the permit

i the first place, and so exceeds the Agency’s authority 1o gapfill.
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YN, For s reusens, Condition 703000 n O contesked herenm, 1s staved
conststent with the APALand DMG requests that the Board order the Ageney 1o delete the
condition, consistent with the startap provisions ol 35 HLAdm . Caode § 201149 and the
mapplicubility of § 201,263,

tixt  Malfunction and Breakdown Provisions

a0, [Hinois™ approved Title ¥ program allows the Ageney to grant sources the
suthority o operate g mudlimetion and breakdown, even though the source emits i exvess
ol its Hmitatons. upon cortain »howings by the permit appheante The anthority must he
eapressed mthe pernmit. and the Agency has made such a grant of authority to DMG for the
Hennepin Power Statton. This grant of anthority provides an affirmative defense in an
enforcement action. Gencrally see Conditions 7.1.3(¢y and 7.3.3(c).

[ (), Condivens 701040y and 7.5 1000 (00A ) requive thit DMG notify the
Ageney Uimmiediate!yT 0t operates during malfunction and breakdown and there could he PM
ar opacity excecdances, respectively. Dikewise, Condition 7.1, 10-4(a)ii) imposes such

addinonal reporiing obhigations 1 the "PM emission standard may have been exceeded.” The

Agency is demanding that MG noetify it of the mere supposition that there have heen PM or
opacity exceedances. The Agency has provided no regulatory basis for reporting suppositions.
At the very least. DMG should be granted the opportunity (o investigate whether operating
conditions are such that support oy negate the likelihood that there may have been PM or
opacity emissions exceedances. DMG does not believe that even this 15 necessary, since the
Agency lacks a regulatory basis for this requirement in the first place. Reference to reliance on

opacity as an indicator of PM emissions should be deleted. The condition as written exceeds

the scope of the Agency’s anthorivy to gapfill and so is unlawfui, arbitrary and capricious.
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it Shor iy TUU s e d T L0t e e ey e doseted
the word coisecnzive ws wirigger for reporimye vpaeity and potential PAM exceedances during an
incident i the foaad verston ol the penmat, Versions prior t the July 2005 versaion imclude that
ward. s deleten complarely changes the scope and applicabitity of the condinion. PMease see
DMGT comments on each version of the perned i the Agency Record, As the series of
comments demenstraies, 10was nol unnl the dratt revised proposed pernnit issued in July 2003
that the Aveney had defeted e coneept of consccntive G-ninute averages of opacity from this
condivion. I the Decomber Z00a versioer of the peemit, the word conseeaiive Taad been
repiaced with /g roses but the conceptis e sume.

(02 The Avency has provided no explanation for this change, As the actual
apacity eaceedunce could alone comprise the “mcident,” DMG believes that itis more
appropriae 1o retam the word consecwve in the condition (er add 1 back m o the condition).
Random. mtermutent exeeedunces ol the opaciry Himitation do not necessarily comprise a
malfunction/breakdown Mineident.”™ O the other hand. a prelenged pernod of opacity
excecdunce does possibly indicate w mallunctiion/breakdown “incident.™ A timeframe for the
length of the opacity exceedances triggering Condition 7.1.10-4(a)(11) 18 unreasonably short.
The wigger for opacity reporting under Condition 7.5 100&)(1(B ) 18 not specified, but such
reporting appears to be triggered when “imunediale” reporting 1s required under 7.5 10¢a))(B).
Condition 7.5.10¢a)(i)(B) thercfore suffers from the same defect and the Agency has not
explained or supported the trigger for additional reporting under this condition. The umeframe
for additionat opacity reporting under Condition 7, 1.10-4(a) 1) also has not been explained or
supported by the Agency and the timefranie 1s unreasenable. The riggers for additional

reporting under Condinons 7.5 106008 and 7.1.10-4(23(11) are arbitrary and capricious.
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RS Adiionadlvs Condinen 7110 deaon requires reporting 1l epacity exceeded
the it for “five or more O-minite averaging periods.”™ The next semence in the condition
savs (Otherwise, L Tor no more than five 6-minute averaging periods. .07 The anguage i
meonsistent. The way the condition is writien. the permitiee cannot elb whether five six-
minute averaging periods of excess opacity readings does or does not require reporting. The
faneuage of Condition 7.1 10-40en) shonld be amended to remove the ineonsistency, and o
crsure @ consistent igger for reperting opacily excesdances woress wb apphicable operations
for the reasons discussed elsewhere.

104, In addinon, Conditon 7.5 100000A ) requires reporting it opacity exceeded
the imit for “three or more G-minute averaging periods.” The nextsentence in the condition
says TOterwise .. for no more than one or two 6-minute averaging periods. .. .)" The
Junguage is ambiguous. The way the condition is writien, the permittee cannot tell whether
two sIN-Iinute averaging periods of excess opacity readings does or does not require reporting.
[n addition. the lanpuage s inconsistent witl all of the vther units owned and operated by
DMG winch are required o report ondy i opacity exceeded the limit for “five or more 6-
minute averaging periods.” The Agency has provided no reasoning for this inconsistency.
Therefore, the language of Condition 7.5, [a)(1)(A) should be amended to remove the
ambiguity, and 1o ensure o consistent trigger for reporting opacity exceedences across all
applicable operations for the reasens discussed elsewhere.

105. For these reasons, Conditions 7.1.10-4{a){1} and (11} and 7.5, 10{a)(1)X A) and
{(a)(1)(B). comtested herein. are stayed consistent with the APA. and DMG requests that the

Board order the Agency to make appropriate revisions in these conditions to correct the
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dehictencres celerenoor ol e s Prodeiching tepesting roguarements oz possable
excevdances and meiuding appropriate tiggers for reporting of actual exceedances..
{x) Alternative Fuels Requirements

Ji6. Phe Aveney has meluded at Copdimons 7.0 S0a0mn-0v )y equirements Uit
become upplicahle wher Hemmepin uses o tued other than coal o 1ts princpal fuel. Condition
TS0 identities wit constiintes using an alicrnative fuet as the prineipal fuel and
estiblishes eonissions lenatons. Condinon 710 5tm0i alse deseribes the conditions under
which the Staton woald e considered e be usmg v alternuive tuel as s prineipal tuel.
Condition 7.1 30000 reguires notication teohe Ageney prior o the Station's use ol an
allernative fuel as s prinvipal fuel.

H¥7. Inclusions of these tvpes of requirements in Condition 7.1.5, the conditoen
addressimg non-applicability of requiraments. is orgamzationally nnsaligned under the permit
structure adopted by the Ageney. These provisions should be included mthe proper sections
of the permit, such as 7. 1.4 for cmissiens limitations and 7.1.10-4 for notifwations. In the
alternative, they should be m Condition 7.1.11(c). operational lexibitity. where the Agency
already has a provision addressing alternatve fuels. As the Agency has adopted a structure for
the CAAPP permits that is Tairty consistent not only armong units in a single permit but also
among pcrmit.\.H for the Agency to include specific recordkeeping requirements in the
compliance section creates @ disconnect and uncertainty regarding where the permiitee 1s to
find out what he or she is supposed to do.

108, Additonally. at Condition 7.1.11{cX). the Ageney’s placement of the

examplies of altermnative fucls seems o define them as hazardous wastes, The intent and

" That s, Condition 709 101 all types of emissions units i this permit, from boilers 1o tanks. addresses

recordheeping, Likewise, condition 7,09 addresses recordkeeping i all of the CAAPP permits for EGUs,
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purpose of the condiom oo cnsnre o e ee sireratve Tuels are ot chiesied as nowaste o
hazawdous wastes. The Tast phrase of the condinon, beginning with “such as petrolewm coke.
tre derived foete L7 sheald be placed immiediately after “Alternanive fuels™ with punetuation
and otlier adjustments o the language as necessary . o clarity that the examples Hsied are not
harardous wastes and are not considered 1o be a wasle.

1w, For these reasons, Cotditions 7 L5000y, 7,15 nn, 7. LA a)Gv), and
T iewin. adt camesied heran, are staved consistent with the APAL und DMG requests that
the Beand order the Ageney to place Conditieons 7oL (V) 10 more appropriute sections of
the permin und to clarify Condigon 710 i),

(xiy  Control Plans. Operating Logs and Reporting Requirements Related to the
Schedule

[B13 Asdiscussed above, the permit containg a number of conditions that expressly
or implicitly characterize. refer to or attempt to mmplenient provisions of the Schedule (which
reflects provisions from the Consent Decree). In addition to and without limiting the reasons
set forth earlier i this petition lor deleting such provisions, the conditions identified in this
section of this petition also should be deleted for the reasons set forth helow.

111. Conditions 7.1.6-2(a) i 7.1.6-2(0)(1v), 7.1.9-2(b). and 7.1.9-4(¢) require
DMG to develop, implement, maintain and submit procedures, practices and related records for
the control of NOx and PM cmissions, defined in the permit as “control plans.” The Agency,
however, does not have the authority to require DMG te develop. implement, maintain and
submit “control plans™ for NOx and their inclusion is arbitrary and capricious.  With respect
to PM. the Consent Decree already requires ESP eptimization plans. Adding another PM

contro} plan requircment is unnecessary and could result in additional and mconsistent
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ablleiions, Acoraimety v regeeete s concerng PN eoe s plons are wdvirary wid
capricions and unaahionsed by faw,

112, Forthese reasonis. Caonditions 7.1.6-20a0000, 7.10.6- 2ibavy 714 20hy, aud
Toh-dren all contested Lorem, are staved consstent with the APA L nid DMO requiests that the
Board order the Agency tede et these comdiions and all references to these conditions from
the permit.

135 Cuonginon 708 Zeno requires DMVOG o namtain oneraung Togs with respect
e Coperating procedures related o control devices and controb equinment that are required to
he or are otherwise nrplemented porsuant o Conditions 7.0.0-2(h and (017 Cordition 7.1 9-
LD alko reguires operating Logs with respect 1o achons required under Conditions 7.1,6-2()
and (0). Conditions 7.1.0-20hand o) i turn. require corpliance with and purport (o
characterize various provisions in the Schedule refating 10 NOx and PM emissions and the
scontrol plans™ that, as deseribed above. should be deleted [rom the permit.

114. Neither the Consent Decree noc any other applicable requirement authorizes
or imposes the duplicative obhyations set torth i Conditions 7.1.9-2(a){(0) and 7. 1.9- 1(N)(1i)
Conditions 7.1.6-2(h) and (¢) characterize and deseribe various requirements of the Consent
Decree. which is improper and unnecessary for the reasons set Torth earlier in this petition.

115, For these reasons, Conditions 7.1.6-2(b) and (¢). 7.1.9- 1(H)(11) and 7.1.9-
2()(1). all contested herein, are staved consistent with the APA, and DMG requests lh_a! the
Board order the Agency to delete these conditons and all references (o these conditions from
the permit.

1le. Condizion 7.1.10-2(b) 1) amd (3 3v) impose reporting requirements with

respect 1 complianee with the SO2 and PM. respectively. emission limits und requirements set
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Forthom Zob - Towhich i s rcfects coriees e sies it and requitenients Frome e
Consent Decree. The reporting reguirements set torth in Conditons 7.1.10-2eh)iim) and (d¥iv)
exceed reporting requirenients set forth iz the Consent Decree. and the reponting requirements
set Torth in such conditions are not otherwise wuthorized or required by faw. In addition as set
forth above, 7.1.0-1 1s redundunt with the Schedule requirciments and imposes requirements
alter the expiration date of the permit,

117, Forihese reasons. Conditions 7.1.0-1 and 7 100-200000) and (v, all
contested horein are staved consistent witl the APA L and MO requests that the Bourd order
the Ageney e delete these conditions and all references w these condinons from the permat.

(xii}  Testing Requirements

118, Comchimons 7. 1.7¢¢) and 7.5.7(hyvi wdentibies detarled information that is to be
included w certin test reporisomeluding tareet levels und settings. To the extent that these
requirements are or can be vicwed as entorceable operational requirements or parametric
monitoring conditions. DMG contests these conditions. Operation of an electric generating
station depends upon many variables - ambient air temperature. cooling water supply
temperature, fuel supply. equipment variations, and so Jorth - such thas different settings are
used on a daily basis. Using those settings as some 1ype of monitoring device or parametric
compliance data would be inappropriate. IFor these reasons. Conditons 7.1.7(e) and
7.5.7(bXv), all contested herein, are stayed consistent with the APA, and IDMG requests that
the Board order the Agency to delete or revise these conditions to correct these deficiencies.

(xiti} Monitoring and Reporting Pursuant to NSPS

19, [t appears from varioas conditions in the permit that the Agency believes that

Hennepin Station 1s subject to NSPS monitoring and reposting requirements pursuant io the

40.



ELECTRONIC FILING, RECEIVED. CLERK'S OFFICE. NOVEMBER 3, 2005
FrrEEpPCB2006-072* 7T

Accc R Progran DN G e ivw o e apreivabic tecuenenis noder the Acd Kain

Program docy notreycul how the Agency arrived ae this conclusion. This s an exumple of how
a statement of basis by the Acency would hove beensvery helpful. The Acid Ram Program
requites toniioring and reporting parsaand to A0 CER Part 750 Speciticatly 40 CFR 8

TR 2Lk states that vontinuaus opacity mostitoring shadl e conducted sccording 1o procedires

/

st Tentdy i <tate repnlations where they east Recordkeeping iy addressed a8 75 5700 and
reporting al ¥ 75630 None o thas references Tare ot NSPS.

P20 Arguabbyv s odd that o pernitiee wonld appeal a condition m g pernit thal
states that regulatory prosistoss wre not spphcables However consistent with DMG™S analvsis
ol the Acid Raio requirements. the permit, and the Board s regulations. 10 must also appeul
Condition 7.1.5(b). which purperts to exenipt the Station from the reguirements of 35
I Adm.Code 200 Subpart L based upon the applicaliliny of NSPS. NSPS dees not apply to
the Station through the Acid Ram Program and so tas condition s mappropriate,

121, Conditions 7.1, 10-2¢hin. 7.1 10-200)(D, and 7.1.10-21d)00 require DMG 1o
submit stmmary information on the performance ol the SOz NOx. and opacity monitoring
systens, including the information specified at 40 CIFR § 60.7(d). Cendition 7.1.10-2(d):i1) in
the “Note” refers, also, to NSPS §8 60.7(0) and (). The information required at § 60.7(d) is
inconsistent with the information required by 40 CFR Part 75, which sets forth the federal
reporting requirements applicable 1o boilers that are affected units under the Acid Rain
program. Scction 60.7(d) is not an “applicable requirement.” as the bailers at the Station are
not subject to the NSPS. For DMG to comply with these conditions would entail

reprogramming or purchasing and deploving additional software for the computerized CEMS,

effectively resulting o the miposition of additional substanteve requirements through the
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CAATP permit vevond the lnsiations of capfilling. Morcover, contrary o Condition 7 110
20, DMG dacs not find a regulaiory link between the NSPS provisions of 40 CFR 60.71¢)
and (dyand the Acid Ran Program.

122 For these reasons, conditions contested i ihis sections inchuding Comditions
TNDL TA0-Zibo0 TR 10200000, T 2edtin, T 0-20d i, and te TNoteT 1o 7110
2dyin). are stuved consistent wiath the APAL and DMG reguests thi the Board order the
Agency to delete all references 1w NSPS and 40 CFR 60 7i¢) and {dy,

vy Opacity Complianee Parsoant 1o § 212.1230h)

123, The Bowd s regulations at 35 1L Adm.Code 8 212.123(0) provide that a
source may exceed the 307% opacity limitation of § 2120 2300) for an aggregate of cighl
minutes in g 60-minute period but no more than theee times in a 24-hour period. Additonally,
no other unit at the source located within a 1.000-foot radius Tront the unit whose emissions
exceed 309 mayv emit at such an opacity during the same 60-minute period. Beeause the
opacity bmitat § 21212300 is expressed as six-nuaute averages pursuant (o Method 9 (see
Condition 7.1.12(a)(1)). a source demonsirating compliance with § 212.123(h) must reprogram
s COMS 1o record opacity over a different timeframe than would be required by
demonstrating compliance with § 212.123(a) alone. The Agency atempts te reflect these
provisions ai Condition 7.1.12(a). providing for compliance with § 212.123(a) at Condition
7.1.12(a)(1) and separately addressing § 212.123(b) at Condition 7.1.12(a)(ii). Additionally,
the Agency requires DMG to provide it with 15 days” notice prior to changing jts procedures to
accommodate § 212.123(b) at Condition 7.1.12(n){(iN(E). These conditions raise several issues.

124, First. Condition 7.1,12(a)(1i) assumes that accommaodating the “different”

comphance requarements of § 212.123(b), as compared 10 § 212.123¢u). 15 a changc in
] | ! : 2
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Argunbiy e Lo ey nothing to report 1o e
Ageney pursnant to Conditon 70T 20000 ), hecanse o change Is ocourring.

P25, Secerid s wth DMGTS objection 1o Conditton 5,620, Condition
T 2ol s o nrasion by goveriment nte the operational practices of @ source hevond
the scope of coveriment’s authority to saintrade. The Apency states that the purpose of the
LS days” prior ponce is <o that the Aveney can review the sotree’s recordkeeping und data
handhiog procedwres, presamably 1o wssore tha they will comply with the reguirements niplicd
by § 212025 The s aronm arranted and tnauthorized extension of the Agency’s
authornny,

126, NMorcoverowhile Condinon 7,101 2(aniicE) says that the Agency will review
the recordkeeping wndd data handling practices ol the source. it says nothing abouwt approval of
theri or what the Agcney phans to do with the review. The Agency has not explained a purpose
for the reginrement v staterment-ol-hasts document or i its Responsiveness Summary or
shown how this oper-ended condition assures compliniee with the applicable requirement.
Because the Hennepin Power Station is required w operate a COMSall of the opacity readings
captured by the COMS we recorded and available 1o the Agency. The Agency has had ample
opportunty o determine whether the Staton has complied with § 212.123(b). DMG's

e

providing 15 days” prior notice of its “change™ o accommodating § 212.125(b) will not
improve the Agency’s ability to determine the Station’s compliance.
127. Conditions 7.1.10-Ha)(1) and (i1} do not accommodate the applicability of

§ 212.123(b). The Board's regulations do not limit when § 212.123(b) may apply beyond eight

minutes per 60 minutes three tmes per 24 hours. Therefore, any limitation on opacity must

Lh
ra
i
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consider or acconurodare e applamidny oS ST2 2500w nen aesinne o iy tat e

only upnlicable opacity hmtation s 30%

2N Finallvomclusion of recordieeping and notlteation requirements relating (o
¥ 212023th) in the complivnee seetion of the pernyit is organizatonal v misalizned ander the

permid structure adopted by the Agency, These provisions, 1o the extent that they are
apprapriate i the Tirst place. shoukd be inchuded e proper sections ol the permit such as
LT tor recordheepimy and T1010-< For reperiing. As the Ageney has adopted o stroctase
for the CAADPP permite thac is fairhy consstent not only armong uiits g simgle permit but also
among permits, for the Ageney o melude specttio recordkecping requirements i the
conplianee section creates o disconnect and uncertainty regarding wiere the permitiec 15 1o
lind out what he or she is supposed 1o deo,

129, For these reasons. Condition 7. 1.1 2(a%10), contested herein. is staved
consistent with the APA. and DMG requests that the Board orders the Agency o delete the
condition from the permit. Additionally, Conditions 7.1 10-4(z)Gy and (1), all conested
herein. are stayed consistent with the APA. and, it the Board does not order the Agency to
delete these conditions from the penmit pursuant 1o other requests raised in this appeal, DMG
requests that the Board order the Agency 1o amend these conditions to reflect the applicability
of § 212.123(b).

{xv} Establishment of PMlCEMs as a Compliance Method

130. As discussed above, the permit contains a number of conditions that cxpressly
or implicitly characterize. refer 1o or auempt to implement provisions of the Schedule (which

reflects provisions from the Conseni Decree). In addition to and without limiting the reasons

53
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st Terthe corher e s pres Lo edoleting sueh pros e i the condicon identitied i this
section of tis petition tlso should be deleted Tor the reasons set forth below.

LAl Pursuans to Paragraph O3 of the Corsent Decree, DMG may install a PM
CIANS ata ot al the Flennepim Power Station. Winle sormewhat simbignous, Condition
T 20000 of the et appears o dentify any such PMUCTEMs as the, or wt least a, method
10 be used o deternnme comphianey wnh the paroculate matter endssion linuts wdentilied in
Condinon 7.0, 1 2ibwy of the e,

132 The comphance determingtion condition set tont in Condition 7.1, 1 2(b) 10 is
arbitrary and capricions. assames mnccuraie Fuets and s unuathonzed by law, Among other
thaes. neither e Consent Decree nor any other applicable requirement imposes or authorizes
an obiigation w determine complianes by use of any such PM CEMs Inaddition, under the
schedide set forth o Paragraph 93 ol the Consent Decree. such o PM CEM may be installed
and operated after December 31020120 or after the term of the Permit expires. Farther, under
Puragraph 93 of the Consent Deerce. DMG s not reguired 1o operate any installed PM CEMs
for more than two years urler certain circuwmstances, Condinien 7.1, 200(1) imcorrectly
implies, however. that any M CEM installed at a unit at the Hennepin Power Station would be
operwed and used for compliance purposes during the entire term of the Permit. Finaliy, this
condition incorrectly miplies that any installed CEMS may be used 1o determine complhiance
cven when any such PM CEMS is not certified. including prior to any certification.

133, For these reasons, Conditions 7.1.12(bX1) and (i1), all contested herein, are stayed
consistent with the APA, and DMG requests that the Board order the Agency to delete Condition

T A2
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. Coal Handling Fguipment, Coap Precessing FEguipment, and v Ash B guipment
(Sections 7.2, 7.3 and 7.4

(i) Fiy Ash Handling v. Fly Ash Processing Operation

134, No processing oceurs within the 11y ash svstem. Ttis whandling and storage
operation the same as coal handling and storage.

133 Becanse the fly ash operations at the Hennepin Station are nota process, they
are not subjeet to the process weight rate rule ot § 21252200 Seenon 212.3220) 1s notan
apphicabie vequirement wnder Tide Vosiee the Sy ashooperation s pet a process. The
process weight rate ride 1 not a legitimate applicable requirement and so s included inthe
permit iniperiissibly,

136, Since the v ash operanon s not a process. reference 1o 10 as a process is
inappropriate. The word process and 1 dermvatives wi Section 7.4 of the permt should be
changed te operation and i1s approprigre detivutives o, in ene instunce. o handied, 1o ensure
that there is 1o confusion as 1o the applicability of § 212.322(a).

137, For these reasons, Conditions 7,43, 744, 7.4.6,74.7. 748, 7.4.9. 7410,
and 7.4, 11, all contested herein, ave stayed consistent with the APA, and DMG requests that
the Board order the Ageney to delefe Conditions 7.4.4¢¢), 7.4.9(b)(i1), and all other references
to the process weight rate rule, including in Section 10, and add (o Condition 7.4.5 a statement
identifying § 212.322(a) as a requirement that is not applicable to the Station.

(ii) Fugitive Emissions Limitations and Testing

138. The Agency has applied the opacity hmitations of § 212,123 to sources of

fugitive emissions at the Station through Conditions 7.2.4(b), 7.3.4(b), and 7.4.4(b), all

referring back to Condition 5.2.2(b). Applying the opacity limitations of § 212,123 to sources

35-
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v Borev e crase o i s pr oo o cessrans tothe Bood e e

; e srnclire covering Piv

rre

citissions. In s response 10 comanents 1o this effects the Aceney claims that

>eulations stures that
e opacity linianien does not appiy 1o fugiive entission units,

[nfothimng e Stare™s wir pollution control re

The aeculwions ol ssue broadly  upply o0 “enission units.”

NMuoscoverowhile ot spplicable o these power plants, ebwwhere in

the St wr pollation control regulitions, opacity nitations are

spectiicdIv o set tor Tugnive particalsle maticr emissions gt marine

termninglss roadway s, parkimg Jots and storage piles,
Rosponsiveness Sumnwars. po-l

(JEM That the Agenes had to spectficathy establish fupitive cnmssions limitations for
such sources s asirong indication tial the regulatory structure dud not apply the opacity
Bmitations of § 212,123 1o fugnnve sources, Pugitive emassions are distinetly different i
nature 1rony point souree craissions. in that point source emissions are enutied through a stack.
while fugiive emissions are not emitted threugh some diserete point. Therefore, fugitive
catissions are addressed separately mthe Board's rale ot 35 HLAdm . Code 212.5ubpart K.
These rules call tor fugivive crmssions plans and specifically identify the types of sources that
are to be covered by these phans.

144). The limitations for fugitive emissions are set forth at § 212,301, 1t is a no-
visible-emissions standard. as viewed at the property line of the source. The measurement
methods for opacity are set forth at § 282,109, which requires application of Method 9 as
applied to § 212123, It includes specific provisions lor reading the opacity of roadways and
parking arcas. However, § 212,107, the measurement method for visible emissions, says,
“This Subpart shall rot apply 10 Section 212.301 of this Part.™ Therefore, with the exception of
roadways and parking lots. the Ageney is precluded from applying Method 9 monitoring to

fugitive cmissions, leaving no manner {or montorme opacity from fugitive sources other than
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the mcthod ser tonth o S 2123000 Plas remforees the discneon above regarding the sivietare
ol Part 212 and that § 2127123 does not apply 1o sourees of fuginve omissions other thun swhere
speailic exeeptions to that cencral nonapphcaility we set Terth by the regnlations.

141, An 8§ 212007 specilicatly excludes the apphicubibity of Method © 1o fugiise
ciissons, the reguirenienis of Coadition 7.2.70a0, 7,37 and 7,470 are clerly
mappropriate and do not reflect appliceble requirements, Therefore. thev, along with
Condions 7.2.40h 73 by and 74 4chs must be deteted from the permiat, FExeept for
Faadwavs and packimg Tots 08 212123 o nol an applicabie reguirement for fugitive emissions
serees and the Agency s inclusion ol coaditions For fugiive sources based upon §$ 212,123
and Method 9 s unkeaful, To the extent that Conditions 7.2.12¢a0 7.3 1 2a. and 7.4, 1 214
rely on Method 9 for demonstrations of compiiance, they, oo, are unluw(ul,

142. The Agency also requires stack tests at Cendittons 7.3.7(h) and 7.4.7(), PM
stack testing would be conducted in accordance with Test Method 50 However, a part of
complying with Method 5= complyine with Method 1. which establishes the physical
parameters necessary 1w test. DMG cannot comply with Method 1 as applied at the Station in
the manner required by the permit. The slan-'ks and vents for such sources as baghouses and
welting systems are narrow and not structurally built o avcommodate festing ports and
platforms for stack testing. The inspections. monioring, and recordkeeping requirements are
sufficient to assure compliance. These conditions should be deleted from the permit.

143. For these reasons, conditions contested in this section including Condilions

-1
b2

by, 7.2.7(a), 7.2.12(a), 7.3.4(b). 7.3.7(a), 7.3.7(b), 7.3.12(x). 7.4.3(b), 7.4.7(a), 7.4.7(b),

.\]
[

A20a), 73120 and 7.4.12(a), are staved consistent with the APA, and DMG requests that

the Bourd order the Agency to delete these conditions to the extent that they require
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complicses wab 2 2120008 and Method e steck westing and. thereby . conplunee with

Ncthods §and 5.

(itiy  Testing Requirements for Coul Handling, Coal Processing, aind Fly Ash Handling

Operations
[ The CAAPE permst provides at Condition 7.4 7c)0i that TIMG conduct the

7

apavity woesting reguired ar Condimon 7207 1q000 for a pertod of at least 30 minutes “unless the
averaee opavities for thie test L mimutes of observation (1wo six-minute averages) are both
Jess than S0 percent.” The eriginal drait and proposed permas dune 2003 and October 2003,
respective s comtained notesting reguireinent Tor Iy ash handling, This testing requirement
fiest appeared 1o the dradt revised proposed permit of Decemnber 2004, and at that tme allowed
for testing to be discontinued 1 the Tirst 12 minutes” observations were hath less than 10%. In
the second dratt revised proposed permit (July 20053, the Ageney nexplicably reduced the
threshoid Tor discontinuathion of the test to 5%,

(E RN The Ageney provided no explunation for (1) weating {1y ash handling
differently fvom coal handling i this regard Gee Condition 7.2.7(a)(iH") or (2) reducing the
threshold froms 1076 1o 5% Because the Agency hus not provided en explanation for this
change atthe time that the change wis made o provide DMG with the opportunity, at worst, 1o
iry to understand the Agency’s ratienale or to conument on the change, the inclusion of this
change in the threshold for discontimiing the opacity test is arbitrary and capricious. Condition
7.4.7(a)(11) is inextricably entwined with 7.4.7(a), and so DMG must appeal this underlying

condition as well.

15

“The duranion of opacity chservations for each st shatl be at least 30 minutes (five 6-minute averages) unless
the averape opacities tor the Tirst 12 minutes of observations (Cwo sieminee averapes) are hoth less than 10.0)
pereent.” (Emphasis added.}

58-
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fa6, Borabone roosons, Cordimen 72 70w nnchaaing -2t whels
contested herein, is stayed consistent with the APAL and without conceding by its appeal that
these conditons are appropriate. DMG requests that if the cendition is not deleted. the Board
ovder the Ageney o amend Condition 7.4.7 o wmong other thingsoretlect the 109 threshold,
rather than the 5% threshokd. tor discontinuation of the opacity test although DMG specitically

daes not concede that Method O measwements are apprepnoate in the Tirst place.

(iv) Enspection Requirements for Coal Handling, Coal Processing, and FIv Ash Handling

Operations
147, Conditions 7,280 7.53.8000 and 745000 contain inspeciion requirements foy
the coal handling. coul processing. and {ly ash handling aperations, respectively, o cach case.
the condiuon requires that “[Uhese inspections shall be performed with personnel not directly
imvolved in the day-10 {sicl day operation of the affected .07 acviies, The Agency provides
no basis for this requirement other than a discussion, after the permit has heen issued, In the
Respensiveness Sumimary at page 14 The Ageney's ratienale is that the personnel performing

Mok

the inspection should be " fresh’™ and " independent™ of the dwiv operation, but the Agency
does not tell us why being “fresh™ and “independent™ are “appropriate” qualifications for such
an inspector. The Agency rationalizes that Mothod 22, 7. ¢ observation for visible emissions,
applies. and so the inspector need have no particular skill set. The epacity requirement for
these operations is not 0% or no visible emissions at the point of operation, but rather at the
property line. Therefore, exactly what the observer is supposed 1o look at is not at all clear.'®

148. There is no basis 1n law or practicality {or this provision. Toadentify in a

CAAPP permit condition who can perform this type of an inspectior is oversiepping the

|6

The Agency’s requirements in this condition also underscore Dynegy Midwest Generation’s appeal of the
concditions applymnyg an vpacity limitation o fugitve sources. above at Y Section JILE (1),

.50
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Agency s auheriny sod ceearhy eanceads aoy gapiang suthonny that maey sotiichow appiy o
these obwervations of fueiive dust The reguiremment must be stricken {from the permit,

146, Phe Avency has inctoded i Conditiens 7.2.8ch) und 7.3.8ch) that inspections
of coul Bandling and codl processing operations he conducted every 15 moaths while the
provess iy not opersting, Condion 708y contains e cormresponding requirenrent for {1y ash
Bundhine. buton o mine-menth freguency. The Azencs s not made i clear ny a statement of
Basis o even the Responsivencas Sunnnary why these particular frequencies {or inspectiens
are approprisie. Basentithys the Ageney s dictatimg an eutage schedule. as these processes wre
intrrcarehy dinked to the operation of the bailers, 1o any given arca ol the station, stetion
personne] are constintdy atert 1o any “abnormal” eperstions during the course of the day,
Altheugls these are not formal inspections, they wre Informal inspections and uction 1s taken to
address any “ubnosalities™ observed as quickly as possibles JUis DYMG s hestinierest to run
ts operations as cfficientdy and safelyv as possihle, While the Agency certamly has some
gaplilling authority. this authoriy s limited o what 1s pecessary o ensure compliance with
permit conditions, See Appatacivan Power, Tois not clear at all how these frequencics of
inspections accomplish that end. Rather. it appears that these conditions are administeative
compliance traps for work that 1s done as part of the normal activities at the station,

150, Moreover, the Agency does not provide a rationale as to why the [requency of
{1y ush handling inspections should be greater (more frequent) than for the other processes.

151. The contested permil conditions referenced above reguired that these activities
must be mspected every 15 or @ months. as the case may he, while they are not in operation.
They typically would not aperate during an entire outage of the botler. The Agency, without

authority. is effectively dictatng o boiler outage schedule through these condinons.

-6()-
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inl Conditions 7280 o8 sch o and TG LSthy reguire deeied e pections al the
coal handlmg. coul processing. and v :.1'\h handling operations hoth befare and atter
mamtenanee has been performed. The Agency has not provided a rationale for this
requirernent and has not cited an appheable requirenient for these conditions. This level of
detad) 0w CAAPD permit is unnecessary and imappropriate and excecds the Ageney™s authority
o gapitl, These requirements shouwld be deleted from the perm,

£33, Condition 728t requives ispections of the coual Randling and coal
processtmg operiions on a noenthhy basis and provides “that all affected operations tuat are m
routine service shall be inspected atjeast once during cach colendar month.™ Since the firs
sentenee of the condition already siates that these operations are 10 be inspected on a monthty
basis, the last clause of the condition appenrs superfluons. However, untif the Tuly 20035 draft
revised proposed permit, the language in this clause was “that all aftected eperations <hall be
mspeeted at Jeast once during each calendar quarter.” " The Apency has pravided no
explanation as to why the frequency of the inspections has been mcreased and the
corresponding recordkeeping conditions, 7.2.90d), made more onerous.

154. For these reasons. Conditions 7.2.8(a), 7.3.8(a), and 7.4.8(x), which are
contested herein. are stayed consistent with the APA, and DMG requests that the Board order
the Agency fo delete those provisions of these conditions that dictate who should perform
inspections of these operations, 1o delete the requirement contained n these conditions that

|
DMG inspect before and afler maintenance and repair activities. Additionally, Conditions

7.2.8(b), 7.3.8(b), and 7.4.8(b), all contested herein, are stayed consistent with the APA, and

That 1s. not all aspects of the coal handhing and coal processing eperations are required 10 be inspected durning
operation on a monthly basis.

61-
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NG requesis dhae e Beaa b orcer e Soene e alion tha reguenoy obihe il:*]‘t'i'lllilllh [0
correspond o hatler ailages.

tv) Recordkeeping Requirements for Coal Hapdling, Coal Processing, and Fly Ash
Handling Operations

I55, The demonstanions conlimring that the established control mizasures assaee
compliunee with eriissions Teliations, reguired af Condions 7,290 i, 73900 and
T4 KL have abeady beer provided 1o the Ageney in the construchion and CAAPP permit
applications. These conditions we nmneeessartly redundant, and resnbhmitting the

demonstrations purstant o Condetions 529 R 7 3 9 and 74,900 serves no

-

complianee parpese. Alses Cordingpons 7.2 8 hi. 7. 520, and 74 8h)ai) rely upon
Condition 5,620 contested berem. Comcitions 7,290, 7.2 9chnn, 7.3.9(0) i)
7.3.9(b)0en), T A0, and T M) shouid be deleted from the permit,

136, NMorcover, Conditions 7.2.9b)on). 7.3 90000, and 7.4.9¢h)i0 mclude
reporting requirements within the recordkeeping requirements, contiary to the overall structure
of the permit. DMG has already objected o the inclusion of these conditions for other reasons.
fnany event, they should not uppear in Condition 7.0.9.

1537, Conditions 7.2.0 0B, 7.3.9 i B), and 7.4.9(0) i) B) are redundan? o
7.2.9(dnE) 7.3.90n, and 7.4.9()D(E). respectively. Such redundancy is not
necessary. Conditions 7.2.9¢00(B). 7.3.9(0)G1H(B), and 7.4.9(¢)iN(B) should he deleted
from the permit.

F38. Condinens 7.2.9(c)(11). 7.2.9¢c)(vi1), 7.3.9(d)(ii}, 7.3.9(d){viD), 7.4.9(d):D), and
7.4.9d) 1) require DMG to provide the magnitude of PM emissions during an incident where
the coat handling operation continues without the use of control measures. DIVIG has

established that it has no means to measure PM emissions [rom any process on a continuing

62-
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husiss horeforesit s netapproprizie Torthe oo e oregeire reporting of e senitude of
PM omissions, Though it may seem 1o be sl difference, i0s a difference with distinetion
w0 sy tat what DMG should be required 1o report s s esttmate of the nagmnuwde of PM
crssions, 1 must report at all.

134, The Avencey uses the word process i Condition 7.2.900000 sather tan
aperation.™ perhaps beeause use of operarion at this point would be repetitious, While this
DY SCCTT aovery minor point, itss o peint with o distinetion. The word process as the Board
can see L Secton 7 ol the permin relative o the th ash handbing operation, can be a
buzzaward that imphicates the applicabiliny of the provess weirght race rides TIMG wants there te
be no passibility that anyvone can incorrectdy construe coal hundling as o process suhject o the
provess weight rate nule.

L&, Fhe Agency provided no rutionale and still provides no anthority for its
inciusion of Conditions 7.2.9(0D(B) and 7.3.90c)138), visible emissions {rom coal handhing
and processing equipment, and Condition 7.4.9(¢c)}1)iB ). observations of accumuiations of ly
ashiin the vicinity eof the operation. The Agency did address these conditions after the fact in
the Responsiveness Summary. but did not provide an acceptable rationale as 1o why the
provisions are even there. The Agency savs. with respect to the observation of conditions, as
follows:

Likewise, the identification of accurmnulations of fines in the
vicinity of a process does not require technical training. It merely
requires that an individual be able 1o identify accumulations of coal
dust or other material.  This is also an action that could be
performed by a member of the gencral public. Moreover, this is a

reasonable requirement for the plants for which it is being applied.
which are required to implement operating programs to minimze

ix

“Records for each incident when aperation of an alfected progess continued durtng malfunction or breakdown.

U (Emphasis added.)

-03-
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critissions of g dust e sudh plants, aedumulations of ones

cun potentiatly contribuie o ciupsions of fugiive dust, as they

could hecome aivhorne In the wind.
Responsiveness Summary., po 190 The heart of the mater lies 1 the next-to-last sentence:
Soewrts L cwhieh are required o mplement operation progranis 10 minmnnze cmissions of
Fuginn e dust™ Thas s aeconiplished through other means nnder 35 NEAdn.Code § 212.309.

i Observing secumulations ot fly ash or fines s not an applicable regquirement;
therelore. their inclusion 1 the pernlt viotates Title 'V ound Appedlactifinn Power by impostog
pew sebstmtve reguiremnents upen the pernee through the Titde V' peront, Addiuonally,
reguiting such obhsersaions cannot reasenably e cloded under guplithng. as they are nol
Hecessary io assure complianee with the permit.

[62. Griven that thie {1y ash system results in few emissions, rarely breaks down,
and s @ closed svstem. there 1s no apparent justificatzon for the trgger for additional
recordkecping when operating during ialfunction/breakdown being only one hour in
Condition 749000 compared 1o the two haurs allowed for coal handling (Condition
2000 EY and coul processing (Condition 7.3.4(e):0(E)). The Agency has provided no
rationale for this difference. Moreover. in carlier versions of the permit, this time trigger was
two hours. See the June 2003 draft permit and the October 2003 proposed permit.

163, For these reasons, all of the conditions contested 1n this section, including
Conditions 7.2.9(h), 7.2.9(b)(ii), 7.2.9(b)(ii1), 7.2.9((1 X B), 7.2.9(d)(11)(B), 7.2.9(cXii),
7.2.9(e)(vil), 7.2.9(Nii) (ncluding (H{ID(E)), 7.3.9(b)(i1), 7.3.9(b)(iii). 7.3.9(c)(11 K B),
7.39((1HE). 7.3.9(d)(1i). 7.3.9¢d){vi), 7.3.9(e)(11). 7.4.9(b){11), 7.4.5(b)1i1), 7.4 Hc)HiWB),

TAOODB), 749 a0y 7491, 7.4.90d iz and 739005 are stayed
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consistent with e AP ond DNG peguests that (e Beand order the Agency ledeivie o
revise each of these conditions. o address the deticiencies set forth above,

(vi)  Reporting Requirenents for Coal Handling, Cowd Processing, and Fiv Ash Handling
Operations

164, Conditions 7. 200000000, 7.3 0w, and 721000000 require notilication o
the Agency lTor operation of support eperattons that were not in compliance with the apphicable
work practices of Condinens 7.2.60a0. 7.3.6000. wud 74000 vespectively, far mare than 12
hours or Teur honrs with respeet to ash hundiing regardless ol whether there were exoess
cenissioits, Conditons 7.2.600. 73600, and 70600 wdensily tie measures that DMOG employvs
w control fugitive emissions at the Mennepin Power Staoon, Implementation of these
measures is set forth in the fugitive dust plan required by Cendition 5254 and § 212,309 hut
not addressed in Cenditions 7.2.6.7.3.6. o0 7.4.6. The Agency's concern here in Conditions
T2 10D, 7.3 1 0¢a)0m. and 7.4 10000 shoeld be wiath excess emissions and not with
whether control measures are smplemnented within the past 12 or four hours, as the Tugitive dust
plan docs not require implementation of those control measures continuously. There are
frequently 12- or four-hour periods when the control measures are nat applied because it is not
necessary that they be applied or it is dangercus to apply themr, These conditions should be
amended to reflect notificalion of cxcess ¢missions and not of failure to apply work practice
control measures within the past 12 or four hours. DMG notes also, consistent with the
discussion below, that the Agencey has provided no explanation as to why ash handling in
Condition 7.4.10(2)(i1) has only a four-hour window while coal handling and processing have a
12-hour window.

165, Condittons 7.2.10(b(OA), 7.3 700X A Y. and 7.4.10(0)Y(N(AY require

reporting when the opacity imitation may have been exceeded. That a limitation may have
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been evecedes docs non vise tehwe level ot ao avined eaceedunce. 10is bosvand the scope of1hie
Avency s authory o regaire reporting of suppositions of exceedianes.
[ (63, Additionally, e these same condivens (e, 7.2 1000 00A), 7.3 100 N0A),

and TALTOMNEA T e Agency requires reporting 1 opaciy exceeded the lmit for “five or

miore G-minnte averaging pertoads” Ctour ormore” Tor ash handling). The next senence in the

Conditions 7.2 100w Ay and 7.3 1000 Ay saov, “(Otherwise. .. for no more than {ive 6-
minute iy erag g periods. 007 The ash hindlig provision savs “no mwore than three”

(Condition 74 10thgone Ay The langnage in Condion 7.4 1M DCA)Y 18 Internally consistent:
however, the language in Conditions 7.2 1Ay and 7.3 10000 (A ) 1s not. The way these
two cenditions are written. the permittee cunnot el whether f1ve six-minute averaging periods
ol excess opacity readings do or do not require reporting, In older versions of the permit, five
six-mote averaping periods did not trigger reporting. [ fact, the Angust 2005 proposed
versions of the pernit is the first time that five six-minute averages triggered reporting. The
conditions should be wmended 1o clunfy that excess opacity reporting in Conlitions
72300 A and 7.3 000 CA) s trigeered after five six-mnute averaging periods and, as
discussed helow, that these averaging periods should be consecutive or occur within some
reusonable outside timeframe and not just randomly.

HG7. As is the case with other permit conditions for the fly ash handling operations.
the reporting requirements during mallunction/breakdown at Condition 7.4.10(b)(i)(A) for this
support operation are different from those for the coal handling and coal processing operations.
DMG must notify the Agency immediately for each incident in which opacity of the fly ash
operations exceeds the limitation for four or more six-minute averaging periods, while for coal

handling and coal processing, such notification 1s required apparently (see discussion above)
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ey alter fve seminuie avoriging porsods. Soc Comditons T 200 A anid
TAIOM(AY The Ageney has provided no hasis Tor these differences or for why it changed
the immediate reporting regirement for ash handling from five six-minute averaging periods,
ax o the October 2003 proposed permit, o the four sixonumte averuging periods,
Addivonally, the Agency has deleted the tmie frame during wineh diese opacity excecdunces

N . .. [& . . = 5 - - .
occur in this provision inall three sections = 7.2 100 AL FL3 T ey, and

SO A Chothe Octeber 2003 proposed pernnt. The Tack of atimetrame for these
operations has the same problems as discassed above regarding the boilers, The tnigger for
reporting excess opacity for all three of these operations shovld be the same timeirame. The
Ageney has provided no justitication us to why they should be different. and given the
cormplexities of the permitting reguirements generally. having these reporung dmeframes
difterent adds another and wy unnecessary laver of potential violation wips for the permittee,
Noenvironmental purpose is served by having them difterent.

168, The Agency requires at Conditions 7.2 100000 C), 7.3 100K CY, and
74 10MONCY that DMG aggregate the duration of all incidents during the preceding calendar
quarter when the operations continued during malfunction/breakdown with excess cmissions.
DMG is already required at Conditions 7.2.10(b)IDCAY, 7.5 10(B)GDA), and 7.4, 10(bIGN(A)
to provide the duration of cach incident. 1t 1s not at all apparent to DMG why the Agency
needs this additional particalar bit of data. The Agency has not identified any applicable
requirement that scrves as the basis for this provision other than the general reporting

provisions of Scction 39.5 of the Act. It is not apparent that this requirement serves any

a . . . . . .o . R
" That is, that the averaging periods are consecutive or accur within seme timeframe, such as two hours,
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lewitmrate pap lapns e e dhese vaseis e condiiiors shogid be deleted Trom b
permt,
169, Conditens 72 10Dy 7.3 1000000, and 740 100G D require

reporimg that there were re ncidents of matfuncnon/hreakdown . wid <o no excess emissions,
i the guarterly veport. Reporing regqmrements for the support operations during
waltunction/reakdoswn <houdd be limited to reporting exeess eminsions and should not be
required 1f there are no cxeess Cinissions.

10, o these reasonsc alb of the conditions contested i thas sectien, inchiding
Condivions 7.2 10000, 7.2 10y, 7.2 1000w Oy 7.2 100 and 129, 7.3, 101a1).
73100000 T A0 O T3 O D 7.4 1000, 7.4 10h A,
TA0hKINECY, and 7oE b D) are stayed consistent with the APAL and DMG requests
that the Bourd order the Aceney to address and correct the deficiencies identified above,
including by teking action o limn Conditions 7.2.100)¢0. 7.3 100) 002 and 7.4 3 0a)(1n) w
notification when there wre eseess ennssons rather than when control measures have not heen
applied for a 12-hour penod or four-hour period in the case of ash handling: to add a timeframe
for opacity exceedances ocowting during eperation during matfunction/breakdown lor
immediate reporting o the Agency in Conditions 7.2 10(b} 1A 7.3, 10(0)(DH(A). and

7.4 10(b)1MA); to change the number of six-manute averaging periods 1o six and 10 delete the
requirement for reporting suppositions of excess opacity in Condittons 7.2.10(b)(1)(A),
7.3.10(b)D(A), and 7.4.10(b)(1{A): 10 delete Conditions 7.2.10¢(b)(i1)(C), 7.3. 1O(b)(11)}((),

7410 i),

68-



ELECTRONIC FILING, RECEIVED. CLERK'S OFFICE. NOVEMBER 3. 2005
FrrrrpPCB 2006-072 7

F. Maiolenaoice and Repair Lovs
ISections 7.1, 7.2, 7.3, 7.4

I71. The permit inchudes requirements that DMG maintan maintenance and repair
logs for cach of the pernttce operations. THowever, the reguirements associated with these
logs differ wmong the various oneraticrs w hich adds 1o the complexiny of the permit
unnecessarityve Speetically. Conditons 7088 2ra0n), 729000, 7.5, 9c00h, and 74890000
requite togs for cach controd device or for the permitied cquipmoent withont repard to exceess
cmissions o maltuncuen/breakdown, Conditions 7.1.9-2eby . 729007000, 7.3 9. and
749 reguire. or appead o teguire, loes for components of operations reluted to exeess
emissions during maltunction/breakdown, Conditions 7.2 90 Cn 7390 O, and
749 HNC) require deserptions of recommended repairs und mantenance, a review of
previeusly recommended repair and mainenance, apparently addressing the status of the
completion of such repair or mantenance, Conditions 7.2.9(dangBi-, 7390000 B)- (k.
and 7.5.90c1GiB)-(EY go even turther to require DMG to record the observed condition of the
equipment and a sunumary of the niuntenance and repair that has been or will be performed on
that equipment. a description of the maintenanee or repair that resulted from the mspection.
and a summary of the inspector’s epinion of the ability of the equipment (o effectively and
rehably control emissions.

172, Each section of the perimt should be consistent on the recordkeeping
requirements for mamtenance and repair of emission units and their respective pollution
contro} equipment. Consistency should be maintained across the permit for maintenance and
repair logs whereby records are required only if any emission unit. operation. process or air

pollution control cquipment has a malfunction and breakdown with excess emissions.
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|73, Cootaiipens oD c ke n b D a s e L ane e D reqare Tla
sty of the observed maplacntanon or status of actusd control PISINITES, S compared to
the established commrol measures.”™ DA does not understoud what this means. These
conpditiors are wmbigeens woithow clear meamng, and should be defeted fron the permit.

174, Fhese requirements exceed the mitations on the Apeney’s authority W
sapfill The purposes of munntam e cquipment are mnliffold, inchading opuimizaton of
operation as well as Tor envivoinontu purposes. The scope of the Ageney’s coneern s
complimee wil ensironmenteb lmiations and that s the scope that shoald apply 1o
recordkeeping. The muntenuey logs reguired in this permit shonld be consistently limited 1o
ovs of repairs comrecting mechancal problems that caused exeess emissions,

|75, For these reasons . adl of the conditions contested i this section, including
Condittons 7. 1.9-2ea00ii0 7 29chio Cp, 72,9000 7.2 90 By (123 7.3 . 8(e i),
FAMCOUIN T A 0B -k T A ey, T A e and 7oA 9OODB)-(E) are
stayed consistent with the APA and DMG requests that the Board order the Agencey to delete
these conditions from the pernut.

(5. Natural Gas Fired Boiler
(Section 7.5)

[76. Condition 7.5 7w 1) requires DMG o determiine the epacity of the exhaust
from this boiler using method 9 on an annual basis. unless the boiler operated for “less than 25
hours in the calendar vear.” Although unclear, this seems to mean that DMG should determine
whether annual festing is required 1o @ given year based on whether the boiler has operated 25
or more hours in that given year, which of course may not be known until the end of the
calendar year, Feor the fiest test. the Condition scems to require testing within the first 100

hours of boiler operation alter the permmt’s effective date. regardless of the hours of operation
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woany erven vear. Condition TR TranneB rvequines an opacity wesUwillnn fortv-Ine davs i a
request by the Ageney or the next date of boiler operation. “whicheser s Tater”™ Under
Condiion 7.5.7-Fcanin). DMG s 10 provide seven dayvs advance notice of “the date and time

of the testing.™ Sy, Condition 7.5.7(h i provides that CO must be tested within ninety
davs of arequest by the Ageney. Under Condition 7.5.7(btivi DMG s to provide nouee
thirty dayvs prior (o such w CO test

177. Condittons 7.5 7roo and (b, ad 7.5, 7 (b and oy are arbitary and
capricieus, The boiler in question operates oudy intermittenty. and speailic periods when i
will aperate gre olten driven by extrinsic conditions, such as weather or cmergency outayes.
that wre not predictable, Accordingly, DMVG may not be able 1o provide notice seven or thirty
davs in advance of testing, which can only occur while the boiler is operating, Similarly, DMG
may not know inany given year if the bosjer will operate more than 23 hours at the time when
the boiler may be called on to operate. and so 1t would be difficult to determine whether and
when testiing would be required. Furthiermore, by requiring esting upon written request for a
boiler that operates only inteymittent]y, the request could in effect dictate witen the boiler
operates. The Agency has tuiled to explain the bases for these conditions. The conditions are
vague, ambiguous and not practical or feasible. For these veasons. Conditions 7.5.7(a)(i) and
(aXiil), and 7.5.7(h(1) and (iv), all contested herein, are stayed consistent with the APA, and
DMG requests that the Board order the Agency to correct the deficiencies described above by,
among other things, eliminating the requirements to provide notice seven and thirty days in
advance of testing.

178. The Agency has imposed inconsistent obligations and requirements with

respect 10 cmission tesiing requirements for heating and auxitiary boilers at issue in the five
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Pitle v penmitis tseoed wo NG o hch waeTude the Baldwin permit and the tour other Tile V
permits issued to DMG contemporaneonsty with the Baldwin permit. All Tour of those other
perniits adse are being appealed contemporancousty herewith. The Apency has failed to
provide any eaplenation Tor such different requirements among the permits. The difterent
Chissivn testing reguirements tor heating and auxiliary boilers, i sustained. would impose
additional and unnecessany expense upon DMG to comply and is arbitrary and capricious.
Accardiely, all requiverients and provisions in Condition 7.3.7 of the Hennepin permit

refating 1o emissions testing are contested herein and are stayved consistent with the APA, and

DMG reguests that the Board order the Ageney to revise such conditions as appropriate 1o be
consistent among the lve Tirle N opernmts assued o DML

1. Gasoline Storage Tank
{Section 7.0}

(i) Tank Requirements

b7 Refiners and supphiers of gasohne have certain requirements under 35
HEAdm. Code § 215583, DMG s not a supplier”™ of gasoline as the term 1s used in § 215,583,
rather, DM 1s a comumer of gaseline. The reference to § 215.122{bj und 213.583(a}( 1) as
applicuble standards in Condition 7.0.4 o other conditions shouid be defeted o the extent this
implies that they impose any sampiing, analyses or inspection requirements upon DMG. Such
obligations of this regulation are not “applicable reguirements”™ for DMG.

180, For these reasons, consistent with the APA, Conditions 7.6.4 contested herein,
is stayed. and DMG requests that the Board order the Agency to revise Condition 7.6.4 and

related  condittons o address the deficienaes set forth above.
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(i) Inspection Reguirenients

sl The Board s regulations tor gasobme distribution are sufficiont to assure
conplianee. Therefore. the Aveney™s inclusion of permit conditions specilving imspections of
variods componenis of the casoline storage tank operation exceeds 108 authority to gaphill,
These reguirements are al Condition 7.o0s0 Cenaindy. there 1 ne regulatory basis for requiring
any annual mspectons within the te e-month tmeframe included m Condition 76,8, In
addition. the Agency has provided oo cxplanation for that selected tmeirame. and the
tneframe iy arbirary and capricions,

182 Therefore. cansistent with the APA, Condition 7.0.50) and the carresponding
recordkeepulyg condition, 7,090, are comtested herem, are stuved consastent with the AP A,
and DMG requests that the Board order the Agencey to delete these conditions from the permii.

1. Testing Protocol Requirements
(Seetions 7.1, 7.3, 7.4 and 7.5)

183, The permit containg testing prowcol requirements 1in Secttons 7.1, 7.3 7.4 and
7.5 that unnecessarily repeat the requirements set forth at Condition 8.0.2, Condition 8.6.2. a
General Permit Condition, provides that spectiic conditions withm Section 7 may supersede the
provisions of Condition 8.6.2. Where the conditions in Section 7 do not supersede Condition
8.6.2 but merely repeat it, those conditions in Section 7 should be deleted. Included as they
are. they potentially expose the permitiee 10 allegations of vielations based upen multiple
conditions when thosc conditions are mere redundancies. This is inequitable, it is arbitrary and
capricious and such conditions in Section 7 should be deleted from the permit. More
specifically. Conditons 7.1.7(c)(1), 7.3.7(h)(311), 7.4.7(h)(ini) and 7.5.7(b)(ii1) repeat the

requirement that west plans he submitied 1o the Agency at least 60 days prior to 1esting. This

60-day submittal cequirement is part of Condition 8.0.2.
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[~ Paoornt oo Tl e T Toonoen T T oy and T oo, reguere
miormation m e test report that s the same as e Infermation required by Condition §.6.3
To the extent that the mrarmationt required by the conditions in Section 7 repeat the
reguireinents of Comndition 8.60.30 they shoubd be defeted,

155, bor these reasons. Conditions 7.0 7eon. 7.0 7 ey 7.3.7ebyny, 7.3. 7 (v,
FATh 0 T T vk TE A0, TA T and all other conditions that repeat the
reqanrements of Condivons 2002 or 8630 0t contested hereti, are staved pursuant 1o the APA.
and DNEG reqnests that the Board order the Apgeney to delete all conditions that repeat the
reguirrements of Condinons 5.6.2 or 3.0.3.

J. Standuword Permit (Conditions
PSection Yy

156, DINIG is concerned with the scope of the term “authorized representative™ in
Condinon @3 regarding Agency stvelllance. At times, the Agency or USEPA may employ
contractors who would he their authorized representatives (o perform tasks that could require
them 1o enter onto DMGTs property. Such representatives, whether they are the Agency’s or
USEPA™S employees or contractors, must be subject 1o the limitations imposed by applicable
Confidential Business Information C*CBI71 claims and by DMG s health and safety rules.
[XMG believes that this conditon needs 1o make 1t clear that DMG™s CBTand health and safety
requirermnents are lunitations on surveillance.

187. For these reasons. Condition 9.3, contested herein, is stayed pursuant (o the
APA. and DMG requests that the Board order the Agency to clarify the limitations on

survelllance in the condition as set forth above,
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k. Typooraphic and actual Errors
PATL Sections)

t1}) General Typographic and Factual Frroes

8, The permit contams nunicrous condiions that are factoadly mmaconrate.
reference the wrong condition or a condinion that does not eXist ar otherwise Contann errors,
These mistakes and errors create confision and ambiguity, and result i uneertainty regarding
Low cortain condiions are to be implemened and nterprered.

R The lollow g conditions contan the Tolfowing crvors: (1 Condition 7.1.6-2
hiaes twa secton thisthe seeond shoudd be chansed to 7.1.6-2100 (2 Conditien 7.0 7cas o B
should read "nest RATAT not preceding RATAT (3 Condition 7.1.9- TN} eites to
Condmons 7.16-2{h} and (o) bt there wre two Condiiions 7.1.6-2ib) cad there 1s no Condition
T1.6-2(0) in the permmit: (49 Condition 7192030 eites to Conditions 7.1.6-2(bY and (¢). b
there are two Conditions 7.1.0-2¢hi and there 1s no Condition 7.1.6-2c¢) i the penmnt: (59
Condition 7.7.9- 200301 ¢ites 1o Conditions 7.1.6-2(b) and (<), but ihere are two Conditions
7.1.6-2ih) and there s no Conditon 7.1.6-2{¢) in the permit: (6) Condimon 7.1.9-2(b)(1){A)
cites 10 Conditions 7.1.6-2(byiy and (). but there are two Conditions 7.1.6-2(h)(1) and (i) and
the second should he changed to Conditions 7.1.6-2(0)(1) and (iD): (7 Condition 7.1.9-
2(h)(N{B) aites 1o Condition 7.1.6-2(b)1) but there are two Condition 7.1.6-2(b)}{1) and the
second should be changed to Condition 7.1.6-2(¢)(1): (8) Condition 7.1,9-2(b)(1i X A) cites 1o
Conditions 7.1.6-2(¢)(1}, (it} and ar), bur there are no Conditions 7.1.6-2(c)(1), (i1} or (iii) in
the permit: (9) Condition 7.1.9-2((11B) cites (o Conditions 7.1.6-2(¢)(1), (1), and (1), but
there are no Conditions 7.1.6-2(c)(1), (i) and (i11) in the permit; (10) Condition 7.1.9-3(a){iv)
incorrectly references Condition 7.1.9-2(0)00); 11 1) Condition 7.1.9-4(0)(1)(C) cites 1o

Conditions 7.1.6-2(b)y and (¢). but there are two Conditions 7.1.6-2(b) und there is no Condition
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Sl G- oo the per i o Conditrons o H Booctsendc v meosreads retercnees Condhition
T TO-T by, 13y Coneimon 70 10200000 D) cites e Condition 7. 19- 3000000, bt there s
no Condiion 7.0 9-3tpun Cr o) Conditon 70 8 2rmoin eites to Condition 7.2 10-Tdh,
but there is no Conditlon = 20008 Tihaan the permins o1 5 Condiion 7.1 10 3GaoimeAd 1 cries o
Condition 7.1 H0-Zeawan By bt there s no Condittion 7.1 10-2eeaancB1in the pernut: ¢16)
Condition 7.0 10-3cmci e B by coes to Comdivon 701 10 2000 A, ba there 1€ no Condinon
FAO-ZeenEA T the pernets ol 7 there are two Conditions 7.2 100h) i the pernnt. and the
second should be chonged 1o 7 20000 (18 Conditvon 70 12b3 T cites o Condition 7.1 .6+
200), but there s oo Combiien 71 6- 200y i the pornnts | I’“\ Condition 7.2.3(hk i) ciies 1o
Condition 7.2.10thy, but there are two Conditions 72,1000y in the permit: (200 Condinon
T.29(0)00D) eites o Condiuon 7.2.10¢0s1s, but there are two Condinon 7.2 100D in the
permit: (21) Condition 7.2, 100008 cites 1o Condition 7.2.100bY, bul there are two Conditions

—

7.2.10¢hy in the permit 22 Condition 7.2 Mmoo cites Condition 7.2, 100bi). but there
‘ f

are two Condittons 7. 270001 the permit: (23) Condition 7.2, 1) 0UA Y cites Condition

7.2.10(h)(11}, but there are two Conditiens 7.2.10(b)i1) in the permit: (24) Condition

7.3 3(b)iii) cites to 7.3, 10(b). but there are two Conditions 7.2.10(b) in the permit; (25)
Condition 7.3.9(ex 10D cites to Condition 7.3.10(bX 1), but there are two Conditions
7.3.10(h)2) in the permit; (26) Condition 7.3.10¢ax ) cites 1o Condition 7.3, 10(b}1). but there
are two Conditions 7.3.]()(h)(1) in the permit; (27) Conditions 7.3.10(a)(111) ¢ites to Condition
7.3.10(b)1i}, but there are two Conditions 7.3.10(b}(11} in the permit; {28) Condition

7.3 10(b) (1A cites to Condition 7.3.10(h){i1), bul there are two Conditions 7.3.10(h)(i1) in the

permity 7.5.90n0 1 D) incorrectly references 7.5.6(a)1).
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Teg, Pordhese reasam b efdne oo iore comestod s section, gnenading
Conditions 7.1.6-2(by. 7.1.9-7(0O1); 70920000 7. 09200010, 7.1.9-200000 A 7.1.9-

200B T AL TG 2B L TG-S0y, Toh b Gy, T T0-gaid)

and (o, 1010 2000 D T TO-2a0an, T IO 30aancanc . o0 0-3ca i Bt .

=l

ST, T2 3, T2 800y T200000h, T A0 A T3 I hea.
T2 T3 30hGn . 7390 D) T 100000 TA 100, T 100 A, are staved
consistent withy the APACand DNMG requests tha the Board order the Ageney to correct these
CSrionrs.
(it) Capacity Ratings
jul. The permit incorrectly Hsis the megawall generating capacity or rating in
Conditions 4.0, 711 and 7.1.20 This information 18 unnecessary in the permit and creates
confusion and ambiguity. Furthermore, sinnfar Conditions contained 10 at least some other
Tatle ¥ permits ssued to other facilities in Hlineis do not list generating capacity ratings.
There is no reason or suthorny to include megawant capacity or rating mlormation, and
mclusion of this information could be improperly construed as imposing some form of limit.
192, For these reasons, Conditions, 4.0, 7.1.1 and 7.1.2, all contested herein, are
staved consistent with the APA. and DMG requests that the Board order the Agency to delete
the references to megawalt capacity or rating.

WHEREFORE, for the reasons set torth herein, Pettioner DMG requests a hearing
before the Board 10 contest the decisions contained in the CAAPP permit issued to Petitioner on
or about September 29, 2005, The conditions comested herein, as well as any other related
condiions that the Board determines appropnate, are stayed pursuant 1o the APA or. in addition,

ursuant te Petitioner’s reguest that the Board stay the entire permit. DMG™s state operation
P | Y f
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periil sssned tor the Hernepan fose s

St ronowll eomtione in tull Toree wrd et and the

covironment will not he harmed by this stave Morcover, Petitioner reguests thad the Board

renmnd the permit o the Agency and order it to appropriately revise condinons contested herein

and uny other related conditions and o ressae the CAAPP permit
3 I

Duated: Novernber 3, 2005

Shetdon A, Zabel
Kathleen . Bassi
Stephen . Bonebruake
Joshua R, More

Kavita M. Patel
SCHIFE HARDIN, LLP
6600 Scars Tower

233 South Wacker Drive
Chicago, Blinois 60606
312-258-5500

Fax: 312-258-5600

Respeetiully subimitted,

PYNEGY MEDWEST GENERATION, INC.

Ry

R

i 2 One of e Atlorneys
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